
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F803786

ROBERT MCFERRON CLAIMANT

USA TRUCK, INC. RESPONDENT
SELF INSURE

OPINION FILED JANUARY 13, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by KENNETH OLSEN, Attorney, Bryant, Arkansas.

Respondents represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On October 16, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 20, 2008, and a pre-hearing order was filed on

August 21, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 16, 2008, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$443 for temporary total disability and $332 for permanent partial

disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Claimant’s entitlement to related medical.

3. Temporary total disability from April 27, 2008, to a date

to be determined.

4. Attorney’s fees.

Claimant’s contentions are:

“Compensable lumbar spine arising from and in
the course of employment on March 16, 2008;
entitlement to temporary total disability and
medical benefits arising therefrom.”

Respondents’ contentions are:

“a. Respondents contend that Claimant did not
sustain a compensable injury to his back as
that term is defined by Act 796 of 1993.  In
addition, respondents raise lack of notice as
a defense to any benefits prior to 12/26/07.
b. see response under subsection a; c. see
response under subsection; and, d. see
response under subsection a.”

The claimant in this matter is a thirty-five-year-old male who

was employed by the respondent as a truck driver.  There is no

dispute that the claimant has objective medical findings of

difficulties to his lumbar spine.  These are expressed in an MRI

that was performed on June 2, 2008, which gave impression of; “1.

Severe spinal canal stenosis L4-5.  This is due to a broad-based

disc bulge.  2. Moderate hypertrophic changes of the facet joints

L4-5 and L5-S1.  3. L5-S1 broad-based disc bulge.”  This MRI was

done at Cherry Street MRI of Tulsa, Oklahoma.
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The issue in this matter is whether the claimant actually had

a specific incident as he alleges and did that specific incident

cause the objective finding of lower lumbar difficulties.

On direct examination to the Commission the claimant gave the

following testimony: 

“Q. When you reported your injury, did you
recall the exact date of the injury that you
--

          A. No.

          Q. -- were given out?  Why did you not?

A. Because I didn't -- I knew I was in West
Memphis, but I didn't know the exact date.

Q. How did you determine what date you
sustained the injury?

A. I looked at my log.

Q. What did you see in your log that convinced
you that that was the proper day?

A. Because that was the only recent time I've
been to West Memphis.

Q. All right.  Did anything notable occur
while you were in West Memphis?

A. Any what?

Q. Anything that -- noteworthy occur while you
were there in West Memphis?

A. What do you mean?

Q. Anything that -- is that how you got hurt?

A. Yes.

Q. How'd you get hurt?

A. Pulling the -- a pin on the fifth wheel.

Q. What does that entail?
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A. Well, you have to bend down and then pull
the pin, and it usually slides out.

Q. What is the pin, and what is the fifth
wheel?

A. Well, the pin is -- is -- sticks into the
fifth wheel.  It holds the -- the -- the
trailer pin in.  But when you slide that pin
out it opens it up so where you can move the
truck underneath -- out from underneath the
trailer.

However, under cross examination it became clear that the

claimant’s testimony about the time frame that he alleged this

specific incident to have occurred was not in line with the log

records that he had kept.  The claimant, on direct examination,

testified that he told Hal Smith, his dispatcher, “Well, I told my

dispatcher that my back hurt a little bit, but it wasn’t no big

deal.”  The claimant believed that this conversation took place

somewhere around two weeks after the alleged incident.

After the alleged injury the claimant continued to work in his

normal driver duties for the respondent however he began a vacation

period from April 4, to April 13, 2008.  During the vacation period

it was the testimony of the claimant that he purchased a new bass

boat; however, he states he did not use the boat during that period

of time and also that he took a trip to Branson, Missouri, during

his vacation time period.

On April 15, 2008, the claimant returned to driving for the

respondent.  While in Rolla, Missouri, on April 15, 2008, two days

after returning from his vacation, the claimant saw a chiropractor

regarding his back difficulties.  However, the claimant does not

accurately reflect in his log records that he went to see a
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chiropractor or left the truck.  The following exchange occurred on

cross examination:

“Q. Show you your logs for April 15th, and ask
you whether your logs for April 15th of 2008 –

A. Uh-huh.

Q. -- confirm that you saw a chiropractor in
Rolla, Missouri?

A. I didn't put chiropractor on here.

Q. Did you record any off duty time in Rolla,
Missouri?

A. Yeah, it just -- no, it just says sleeper.
I didn't mark it until I got back to the
truck, did my PTI and then left.

Q. Would you agree with me that your sleeper
time is time that is to accurately reflect
what time you're in the sleeper trying to
sleep?

A. Right.

Q. And so what you're telling me is you didn't
make an accurate representation of your time
on April 15th on these logs?

A. I didn't.

Q. And in fact, you've been cited by USA Truck
for keeping inaccurate logs in the past,
haven’t you?

A. Once.  Far as I know, I got -- got written
one time.

Q. And would you agree with me that if you
didn't record an -- an off-duty period here,
you weren't in the sleeper from midnight to
ten, were you?

A. I was in the sleeper until I think it was
eight o'clock that morning.  Then I went to
the chiropractor that morning.

Q. Okay.  And would you agree with me that you
didn't record that correctly on your time?
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A. Yes.

Q. You've misrepresented your accounting of
your time on April the 15th?

A. Yeah.

Q. Okay.

A. Do make mistakes.”

The claimant also testified that after seeing the chiropractor

he telephoned Hal Smith, his dispatcher, and informed him that he

was having back difficulties and that he had seen a chiropractor

for those difficulties.  However, during testimony Hal Smith

credibly testified that he was the one who called the claimant and

he had done so because the claimant was late on a delivery.  On

direct examination with Hal Smith by the respondent’s attorney the

following exchange occurred as follows:

“A. I asked him why he was flagging late.  And
he said that he needed to stop to see a
chiropractor.  And he had just come off
vacation, and I said, "Dude, you couldn't go
see the chiropractor while you was on
vacation?"  You know, "What's the problem?"
"I tweaked my back."  "Well, what did you do?"
He didn't know.

Q. Did he give you any indication as to how
long his back had been hurting?

A. No.  That was the first I'd heard of it.

Q. If Mr. McFerron's testimony is that he told
you his back was hurting back in March of
2008, would you agree or disagree with that?

A. He didn't tell me anything about his back
hurting --

Q. So --
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A. -- before he went on vacation.  The first I
heard of it was when he said he was going to
the chiropractor.

Q. Okay.  So prior to Mr. McFerron going on
his -- this 12 days of vacation, he -- your
testimony is that he never mentioned his back
hurting to you?

A. That’s correct.”

On April 16, 2008, the claimant went to the

Grandview/Southview Hospital and Medical Center emergency room in

Dayton, Ohio.  Medical records from that visit indicate his chief

complaint to be back pain and the onset was gradual.  The clinical

impressions noted on the medical records of that visit are, “Acute

sciatica.”  Medical records from that date also reflect that the

complaints he was having are not work related.  The medical report

has a section which indicates work related and a place to indicate

yes or no.  No was indicated in this particular report.  The

claimant was taken off work at the time of his visit to the

emergency room in Dayton, Ohio, for a period of five days to return

if it is approved by an occupational medicine physician.  This is

indicated in return to work instructions that were issued to the

claimant and made part of the record.

The claimant testified that he faxed that piece of paper

regarding his work status to his dispatcher, Hal Smith, and he

spoke someone at USA Truck regarding workmen’s comp.  This would

have been on the April 17, 2008.  The claimant stated that in his

conversation with this individual from USA Truck that he did know

a specific date he was injured and that individual asked him if,

“She - she asked me if I - if I slept wrong.  And I says, “no, I
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didn’t sleep wrong.”  The claimant also stated that the individual

that he spoke to from USA Truck he did not recall her asking if he

knew how the accident happened.

Heather McCawley credibly testified on direct examination that

she had a conversation with the claimant on April 17, 2008.  She

also testified that she took notes regarding the conversation with

the claimant.  On direct examination with the respondent’s attorney

the following exchange with Heather McCawley occurred:

“Q. Okay.  Did Mr. McFerron – what did he tell
you when he -- when he called you?

A. He called and said that his back was
hurting, so...

Q. Okay.  Did he tell you how his -- how he
hurt his back?

A. He couldn't recall.

Q. Did you ask him how he hurt his back?

A. Yes.

Q. As part of the form that you fill out, is
that kind of like a checklist of things to ask
people?

A. Yes, it is.

Q. And as part of that checklist, are there
questions on there about, "Did you have a
fall?  Did you twist?  Did you pick something
up?"  Those kinds of things?

A. Yes.

Q. And did you ask Mr. McFerron those kinds of
things?

A. Yes.

Q. And did he give you any indication as to
how he hurt himself?
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A. No.

Q. And at some point in your conversation did
you give Mr. McFerron an opinion as to whether
or not his condition would be accepted under
USA Truck's Workers' Compensation?

A. Yes.  I told him I didn't think so, but
Carol would be back on Monday and he could
talk with her.

Q. Okay.  And Carol is the person responsible
for handling the workers' compensation claims
at USA Truck?

A. Yes.

Q. Did you tell him why you didn't think it
would be covered?

A. He couldn't tell me what he did.  He just
says about three weeks ago it started hurting.

Q. Okay.

A. Thought it was the mattress or the chair.

Q. Okay.”

On direct examination, the claimant testified in regard to

speaking with Carol Webb who is employed by the respondent and

handles worker’s compensation.  The claimant testified that he

remembered telling her he hurt himself pulling the pin on his fifth

wheel.  He was not sure if he had told her where he was when this

occurred.  However, he stated he knew where he was but he just did

not know a specific date because he had not had the opportunity to

look at his log book

On direct examination by the respondent’s attorney, Ms. Carol

Webb the workers’ compensation analyst and supervisor for USA Truck

credibly testified that she spoke with the claimant on April 21,

2008.  She stated that the claimant had contacted her office
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indicating that his back had been hurting for a period of about

three weeks.  She stated that she specifically asked him, “Did you

slip?  Did you trip?  Did you fall?  How did you injure your back?”

She testified that his reply was, “I don’t know.”  She stated that

the claimant  could not recall hurting his back, that he did not

recall any “slips, trips, falls, pulling, pushing, anything that

his back had just been hurting.”

Ms. Webb also testified that she spoke again to the claimant

on May 1, 2008, and he informed her at that time he had looked at

his logs and he was able to provide her with a date of injury which

was March 16, 2008.  She could not recall if, at that time, he

explained that he was pulling on a pin when he allegedly sustained

his injury.  She further testified that her first recollection of

actually learning that the claimant was pulling a pin as alleged by

the claimant was in workers’ compensation forms that the claimant

filed in Ohio.  She stated that those documents were filed sometime

after the claimant originally talked to her on April 21, 2008.

I find that the testimony of Hal Smith, Heather McCawley, and

Carol Webb to be credible.  They were all consistent in the

testimony given about conversations they had with the claimant.

I find that the claimant’s testimony is not credible regarding

the specific incident he alleges to have occurred March 16, 2008,

in West Memphis.  The claimant was not truthful in his log keeping

and his testimony about the incident was not consistent with any

other credible witness or medical record in this matter.
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I do not believe the specific incident he alleges to have

occurred in West Memphis on March 16, 2008, really occurred.  Thus,

it could not be the cause of his lower lumbar difficulties.  It is

the claimant’s burden to prove the specific incident’s occurrence

and its causal connection which he has failed to do.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 20, 2008, and contained in

a pre-hearing order filed August 21, 2008, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence that the specific incident he alleges to have occurred on

March 16, 2008, in West Memphis actually occurred.

3. The claimant failed to prove by a preponderance of the

evidence that he suffered a compensable injury in this matter.

4. The claimant is not entitled to medical treatment in this

matter.

5. The claimant is not entitled to temporary total disability

in this matter.
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6. The claimant’s attorney is not entitled to an attorney’s

fee in this matter.

ORDER

The claimant has failed to prove that his injury was

compensable.  Therefore, this claim is denied in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


