
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F809218

ROBERT MCCONE, EMPLOYEE CLAIMANT

GEORGIA PACIFIC CORP., EMPLOYER RESPONDENT 

ESIS, CARRIER RESPONDENT

OPINION FILED MARCH 27, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on February 6, 2009,
at Monticello, Drew County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE BETTY J. HARDY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on August 3, 2007 at

which time the claimant sustained a compensable injury.  Medical expenses were paid before the claim

was controverted on August 8, 2008.  The claimant also sustained a compensable back injury with

the respondent-employer in 1979 which is File #C918035.
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The claimant contends he remains symptomatic and would like to be examined by an

orthopedic physician specializing in spinal cord implantation or return to Dr. Forte to evaluate his

right hip pain which began after the work-related accident in August, 2007.  The claimant would also

like a Medtronics representative to participate in the examination.

The respondents contend the August 3, 2007 injury was minor and the carrier paid all

appropriate medical expenses.  The 2007 injury resolved and the claimant’s present symptoms are the

result of his preexisting 1979 back injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant, who was an articulate and

credible witness; Veronica Cameron, the plant nurse since September, 2008; and Larry Atwood, the

safety director since October 2006.

The claimant, age 59 (D.O.B. June 16, 1949) was hired by the respondent-employer in 1970.

His health history includes total right knee replacements (1991 and 1998), a shoulder injury (1999),

hip injury (September, 2005) rib injury, (November, 2006),  tinnitus (1999), and a ganglion cyst

(1998).  After the claimant’s first compensable back injury with the respondent-employer in 1979,

Dr. Altenburg performed surgery in 1981 at the L4-L5 disc level.  The claimant was assessed a 10%

rating and returned to work, (Tr. p. 11).  In February 2007, Dr. Forte implanted a spinal cord

stimulator to address pain from scar tissue at the surgical site, (Tr. p. 5-7).  The claimant paid for this

treatment through his group insurance carrier.
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On August 3, 2007, the claimant was using a pressure hose when the water was abruptly cut

off by his supervisor, jarring the claimant (Tr. p. 8, 19, 36).  X-rays of the right hip were taken along

with a CT scan of the lumbar spine which noted only degenerative changes.  The plant nurse

recommended heat belts which the claimant tried.  He continues to work but is concerned that the

2007 injury affected his spinal cord stimulator because he developed a new symptom of pain around

the battery pack, (Tr. p. 8-9, 28).  He wants the spinal cord stimulator evaluated by a physician and

a Medtronics representative.  Medtronics is the manufacturer of the spinal cord stimulator, (Tr. p. 9-

11, 20).

MEDICAL EVIDENCE

The claimant’s first back injury occurred on October 26, 1979, while he was pulling on a log

from a binder.  He developed pain in the right side of his back and discomfort in the hip and leg.  On

November 10, 1979, he slipped and fell in some glue, aggravating his back.  He was treated by Dr.

Altenberg, an orthopedic surgeon in Louisiana.  Surgery at L-4, 5 on the right was performed on

January 28, 1981.  Follow-up reports (March, April, May) showed improvement and the claimant was

discharged to full duty in June, 1981.  Dr. Altenberg assessed a 10% rating in his report of July 9,

1981.

The claimant fell and bruised his back in November, 1981 but Dr. Altenberg didn’t feel any

treatment was necessary.

On December 18, 1989 the claimant reported a “catch” in his back after lifting at work.

Medical reports in 2001 from Dr. Nix, who was treating the claimant’s knee, and Dr. Walsh,

the claimant’s general practitioner, describe increased back pain radiating to the claimant’s hips and
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legs.  The claimant also developed a limp as a result of pain from his knee surgery.  After medication,

the claimant’s symptoms improved.

In 2002, the claimant’s condition worsened and an MRI scan revealed severe degenerative

disc disease at L4-5 and L5-S1.

The claimant’s back pain was exacerbated in a motor vehicle accident on April 10, 2003.  In

September, 2003 he returned to the doctor with back pain and began receiving treatment for pain

associated with scar tissue at the surgical site from Dr. Jacob Abraham.

In September 2005, the claimant was kicked by a horse, injuring his right hip and leg.  A

October 6, 2005 MRI scan of the hip was normal.  In 2005 and 2006 the claimant received epidural

steroid injections from Dr. Amy McVay for back and hip pain.

On August 3, 2006 the claimant injured his ribs on the left side when he fell off a horse.  The

claimant began treating with Dr. Forte in September, 2006.  Epidural steroid injections were

administered for low back pain.

In January, 2007, Dr. Forte began the process of evaluating the claimant for a spinal cord

stimulator.  The implant surgery was performed on February 28, 2007 and the claimant’s pain

decreased.  Dr. Forte continued to treat the claimant with medication and injections.

On August 3, 2007 the claimant injured his back in the pressure hose incident.  He was

diagnosed with a lumbar strain; advised to apply heat; and released to return to work at full duty

(lifting up to 100 pounds), on August 6, 2007.

On August 27, 2007, the claimant saw Dr. Forte, reporting “complete resolution of his low

back pain” since the injections on July 25, 2007.  The claimant did not mention his August 3, 2007

injury to Dr. Forte.  He testified he did not talk to Dr. Forte about the injury because he hadn’t yet
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received authorization from the workers’ compensation insurance carrier.  The claimant received facet

joint injections on November 27, 2007 and January 7, 2008.

On May 16, 2008 a lumbar CT scan was performed.  The radiologist interpreted the scan as

showing multilevel degenerative disc and facet changes with stenosis at L2-L3 due to a calcified disc

bulge or protrusion, a calcified disc or spur at L4-L5, and hypertrophic facet arthropathy and spur

formations at L5-S1, producing foraminal narrowing.  A May 23, 2008 CT of the right hip showed

no fractures, dislocations, or osteoporosis.  The CT reports make no mention of the area around the

battery pack.

The claimant saw Dr. Wilbourn on May 21, 2008.  He noted:

“tender to palpation over his right buttock around the site of his
battery pack for his spinal cord stimulator...  My clinical notations
regarding Mr. Robert McCone are supported by objective findings and
are stated within a reasonable degree of medical certainty.”

Despite Dr. Wilbourn’s reference to objective findings, “tenderness” is a subjective response from a

patient to the doctor’s touch.

In response to questions from the respondent, Dr. Wilbourn authored a report dated June 11,

2008, discussing causation:

In my opinion, I do believe the claimant’s symptoms of pain and
tenderness in the area of his right lower back and around the battery
pack of his spinal cord stimulator are related to the work injury of
August 3, 2007.

...there is nothing on the CT scan of the claimant’s right hip and
buttock that would indicate an acute injury or any injury process that
could be related to the claimant’s complaints of pain and tenderness.

In my opinion, the claimant’s current symptoms of pain and tenderness
that occurred on August 3, 2007 are related to an aggravation of a
pre-existing condition.
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FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The evidence of record shows the claimant is a hardworking gentleman who is familiar with

the aches and pains of several different types of injuries.  He has consistently reported a new pain

around the battery pack of his spinal cord stimulator as a result of an incident on August 3, 2007,

caused by his supervisor.
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The respondents are charged with providing reasonable and necessary medical care for an on-

the-job injury.  Instead of sending the claimant back to his treating physician, Dr. Forte, they chose

to send the claimant to Dr. Wilbourn.  The diagnostic tests prescribed by Dr. Wilbourn shed

absolutely no light on whether or not the battery pack is damaged or dislodged.

Since the claim was controverted, however, the Commission is powerless to award a change

of physician to uncover evidence of injury.  The burden of proof was on the claimant to provide

objective medical evidence to substantiate a specific compensable injury.  Medical reports recording

complaints of pain and tenderness are subjective, and diagnostic testing (CT scans) in this case were

normal.

Therefore, I find there are no objective medical findings to support a new injury and I am

forced to deny this claim.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on August 3, 2007.  Medical expenses were paid until
the claim was controverted on August 8, 2008.

2. The claimant has failed to prove by a preponderance of
the credible evidence that he sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. Respondents are liable for all medical expenses,
subject to Rule 30, incurred prior to the date of
controversion.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.
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ELIZABETH W. HOGAN
Administrative Law Judge


