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STATEMENT OF THE CASE

A hearing was conducted January 23, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on January 7, 2009,

and a Prehearing Order was filed on January 8, 2009, following a Motion for an

Expedited Hearing filed by the claimant on December 16, 2008.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were properly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1” and made a part of

the record herein.

This claim has an extremely lengthy and unusual procedural history.
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Although the procedural history is not contained in the record of the January 23,

2009, hearing, a partial summary of the procedural history is helpful in fully

understanding the issues presented for determination.

On  February 14, 2007,  the  claimant’s attorney filed a Commission Form

AR-C for initial benefits related to a June 14, 2006, accident.  No hearing request

was made with the filing of the claim.  Thereafter, by letter dated February 20, 2007,

claimant’s attorney purportedly attempted to file a Motion for an Expedited Hearing,

together with discovery requests which were apparently never received by the

Commission.  By letter dated September 14, 2007, and received by the Commission

on September 17, 2007, claimant’s attorney enclosed a copy of the purported

February 20, 2007, letter and Motion for Expedited Hearing, together with a request

that the claim be scheduled for a hearing as soon as possible.  Accordingly, the

claim was assigned to the Adjudication Division on September 17, 2007.  A

prehearing questionnaire was sent to both parties on September 17, 2007.  After

both parties filed responses to the questionnaire, a Notice of Prehearing

Conference was sent to both parties on October 17, 2007.  Because additional

discovery was required, the prehearing conference was scheduled for December

5, 2007.  By letter/fax dated December 4, 2007, the parties advised that all issues

had been amicably resolved; that respondents had agreed to pay additional

temporary total disability benefits from March 28, 2007, as well as continue to pay

reasonable medical expenses and an appropriate attorney’s fee.  The parties jointly
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requested that the prehearing conference be cancelled and the claim returned to

general files while reserving the issue of permanent disability.  The claim was

returned to general files on December 5, 2007.  No further requests were made by

either party until April, 2008, at which time claimant’s attorney made multiple

requests.  By letter dated April 14, 2008, and filed with the Commission’s Clerk on

April 16, 2008, claimant filed a Motion for Change of Physician.  By letter dated April

15, 2008, and filed April 18, 2008, claimant requested a hearing on various issues,

at which time he enclosed updated prehearing questionnaire with the request that

the claim be assigned to an Administrative Law Judge.  Because requests for

change of physicians are expedited by the Commission, the claim was immediately

reassigned to the Medical Cost Containment  Division for consideration of claimant’s

Motion for Change of Physicians.  An Order was filed July 14, 2008, approving a

change of physicians from Dr. Jeffery Kornblum to Dr. Gregory Ricca.  The

appointment was scheduled for August 13, 2008.  As will be set out further below,

the claimant was subsequently examined and evaluated by Dr. Ricca.  Dr. Ricca

has made recommendations which respondents have resisted and which were the

subject of the January 23, 2009, hearing.  Next, claimant filed a Motion for an

Expedited Hearing which resulted in the January 7, 2009, conference and January

23, 2009, hearing.

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including June 14, 2006; that the claimant sustained a
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compensable back injury on said date; that he earned sufficient wages to entitle him

to compensation rates of $190.00 per week for temporary total disability and

$154.00 per week for permanent partial disability; that respondents paid temporary

total disability through April 2, 2008, as well as various medical and related

expenses; and that respondents have controverted claimant’s entitlement to

additional temporary total disability, as well as claimant’s entitlement to additional

medical treatment, specifically, a proposed low back surgery requested by the

claimant.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant is entitled to additional medical treatment, specifically,
requested low back surgery.

2) Whether the claimant is entitled to additional temporary total disability.

Claimant contended, in summary, that respondents should be held

responsible for surgery recommended by Dr. Gregory Ricca following a Change of

Physician Order; that the recommended treatment was reasonably necessary for

the admitted injury; that, in addition, the claimant was entitled to additional

temporary total  disability for the period beginning April 3, 2008; and continuing

through a date yet to be determined, maintaining that his healing period had not

ended; and that a controverted attorney’s fee should attach to any additional

benefits awarded.  The claimant reserved the issue of entitlement to permanent

disability.



-5-

The respondents contended that the proposed lumbar surgical procedure

was not reasonably necessary, while maintaining that the claimant had been

evaluated by other specialists and had undergone extensive diagnostic testing and

that based upon the various tests, it had been determined the claimant was not a

surgical candidate.  Respondents contended that the claimant reached maximum

medical improvement on or before April 30, 2008.

The claimant, James R. McClure,  testified at the hearing.  The record is

composed solely of the transcript of the January 23, 2009, hearing containing a joint

medical exhibit, consisting of seventy-five (75) pages and introduced as “Joint

Exhibit A,” together with an April 30, 2008, letter addressed to the Northeast

Arkansas Clinic which was returned and purportedly initialed by Dr. Kornblum which

was introduced as “Respondent’s Exhibit 1.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.
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3. The claimant has failed to prove, by a preponderance of the credible

evidence, that surgery is reasonably necessary treatment for the June 14,

2006, admitted back injury.

4. The claimant is entitled to continued, reasonably necessary medical

treatment.  Specifically, the claimant is entitled to conservative medical

management of the admitted injury required to stabilize and maintain his

condition.

5. The claimant’s healing period ended on or about March 7, 2008.

6. The claimant has failed to prove that he is entitled to additional temporary

total disability benefits.

7. Claimant’s entitlement to permanent disability benefits has been specifically

reserved.

HISTORY

The claimant, James R. McClure, began working for the employer, Blytheville

Winnelson Company, on or about March, 2006.  The claimant sustained an

admitted injury as the result of a specific incident identifiable in time and place of

occurrence on June 14, 2006.  The claimant was unloading a pallet of parts at the

time of the injury.  He described that he was squatting down to pick up a fifty (50)

pound box of gate valves when he injured his back.  The claimant immediately

reported the injury to his supervisor, James Shaw.  The claimant maintained that he

was told to go home and that Mr. Shaw did not have him sign any paperwork or
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send him to a physician.  He stated that he went home and rested.  He asserted

that his wife took him to the emergency room in Osceola, Arkansas, the same

evening of his injury where he received a shot for pain and that x-rays were taken,

at which time he was advised to see a doctor.  The emergency room records were

not introduced.  (Tr.9)

The claimant requested medical treatment the following day from his

employer.  The claimant has not returned to gainful employment since June 14,

2006.  The record reflects that the claimant was initially sent, by the respondent

insurance carrier, to Dr. Chin Shan Lin.  Dr. Lin ordered various diagnostic studies

and prescribed an extensive course of physical therapy at HealthSouth in

Dyersburg, Tennessee, which the claimant maintained made him worse.

Thereafter, the claimant underwent additional diagnostic studies and was

subsequently referred to Dr. Jeffery A. Kornblum, a neurosurgeon with the NEA

Clinic in Jonesboro, Arkansas.  Dr. Kornblum remained the claimant’s primary

treating physician for almost two (2) years.  As will be set out further below, Dr.

Kornblum recommended surgery on at least two (2) occasions which was resisted

by the insurance carrier, resulting in evaluations by numerous physicians and back

specialists, including orthopedic surgeons and neurosurgeons.  Following further

diagnostic testing, Dr. Kornblum subsequently retracted his recommendation

concerning whether surgery was a viable option, at which time the claimant

requested a change of treating physicians and was granted a one-time change to
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Dr. Gregory Ricca, another neurosurgeon in Jonesboro.  Dr. Ricca has

recommended a surgical procedure which the claimant has requested and which

was the subject of the immediate hearing.  The claimant’s entitlement to the

requested surgery turns primarily upon the conflicting medical evidence which will

be summarized below.

First, it must be noted that the claimant sustained a prior back injury following

a lifting incident in 1995, at which time he received conservative treatment which

improved his condition allowing him to return to work shortly after the injury.  The

claimant maintained that he did not have any additional problems with his back until

the June 14, 2006, admitted injury.

The initial, authorized treating physician, Dr. Lin, ordered an MRI of the

lumbar spine which was performed on June 30, 2006.  The test revealed mild

bulging at L3-4, as well as degenerative changes with mild bulge at L4-5, but

otherwise unremarkable.  Interestingly, a prior MRI on April 28, 1995, showed a

large posterior bulge at L4-5.  (Jt. Ex. A, pp.6-7)

Following a failed course of conservative treatment and physical therapy, Dr.

Lin referred the claimant to Dr. Jeffery Kornblum for a neurosurgical evaluation and

consultation.  The claimant was first examined by Dr. Kornblum on August 15, 2006.

Dr. Kornblum diagnosed degenerative disc disease rather than a focal herniation

of the disc and recommended an epidural steroid injection and back exercises while

advising the claimant to return two (2) weeks following the nerve block.  (Jt. Ex. A,
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pp.32-33)

The claimant returned to Dr. Kornblum on October 17, 2006, following the

epidural block at which time an option of proceeding with surgical intervention for

decompression at L4-5 with possible diskectomy was discussed.  Dr. Kornblum’s

report reflects that the claimant wished to proceed with the surgery.  In a

subsequent visit on November 14, 2006, Dr. Kornblum noted that the carrier wished

to obtain a second opinion and surgery was delayed pending the second opinion.

(Jt. Ex. A, pp.36-37)

The claimant was next examined and evaluated by Dr. Bruce W. Randolph,

an occupational medicine physician in Memphis, Tennessee.  Dr. Randolph issued

a report dated December 21, 2006, in which he opined that he did not feel surgical

intervention was needed.  Dr. Randolph further stated that the claimant had not

reached maximum medical improvement and should be working at a modified job

or, alternatively, provided a work conditioning program in which the claimant

participates in therapeutic exercises to increase his activities and pain management.

Alternatively, Dr. Randolph felt a functional capacity evaluation would be helpful.

(Jt. Ex. A, pp.38-42)

The claimant returned to Dr. Kornblum on January 23, 2007, at which time

Dr. Kornblum again indicated that a decompression surgery was still a reasonable

option to pursue.  Dr. Kornblum agreed to have the claimant undergo additional

physical therapy but if the therapy was unsuccessful, surgery should be considered.
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(Jt. Ex. A, p.43)

There is no record that the claimant ever underwent additional physical

therapy, work hardening, or job modification.  The next medical opinion of record

was obtained from Dr. Earl Peeples, an orthopedic surgeon in Little Rock, Arkansas.

Dr. Peeples was provided the medical records regarding the claimant in order to

provide an opinion concerning a number of specific questions posed by the medical

case manager for the respondents.  Rather than conduct an exhaustive analysis of

Dr. Peeples’ opinion, in summary, he concluded that the indications for surgical

intervention were clearly not identified, pointing out that based upon the lack of

neurological deficits, and only degenerative changes, surgery was not appropriate.

He also stated that he saw no reason why the claimant could not resume gainful

employment.  His only suggestion was a psychological evaluation in the form of

MMPI testing.  Dr. Peeples pointed out that there was no anatomical abnormalities

present on MRI studies and that no neurological deficits were present in Dr.

Randolph’s exam.  Dr. Peeples felt the claimant could return to work so long as he

avoided heavy repetitive lifting.  Because Dr. Peeples opined that pain was not a

ratable condition, his only additional recommendation was a psychological

evaluation.  (Jt. Ex. A, pp.44-50)

Based upon the procedural history, set out above, it appears respondents

terminated benefits following the claimant’s evaluation by Dr. Peeples, at which time

the claimant consulted with an attorney who filed a claim for initial benefits rather
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than additional benefits.  As set out above, after the claim was scheduled for a

prehearing conference on October 17, 2007, the parties conferred and amicably

resolved their differences.  Specifically, respondents agreed to pay additional

temporary total disability benefits beginning March 28, 2007, as well as continued

to pay reasonable medical expenses and an appropriate attorney’s fee.  The

claimant was allowed to return to Dr. Kornblum for follow-up treatment.  The record

reflects that the claimant saw Dr. Kornblum in April, 2007.  The claimant returned

to Dr. Kornblum for re-evaluation on November 6, 2007.  Because of the claimant’s

protracted history of low back and right lower extremity difficulty, Dr. Kornblum

recommended additional diagnostic studies, specifically, a myelogram.  In addition,

because Dr. Kornblum was taking an extended personal leave, he referred the

claimant to one of his colleagues, Dr. Rebecca Barrett-Tuck, for further treatment.

(Jt. Ex. A, p.51)

On November 27, 2007, the claimant underwent a lumbar myelogram, as

well as a CT of the lumbar spine which revealed mild disc bulges at L4-L5 and L5-

S1 without any other significant abnormalities.  The claimant also underwent EMG

and nerve conduction studies which were normal.  The claimant was last examined

by Dr. Tuck on February 6, 2008, whose report states:

James McClure returns for follow-up.  He underwent an MRI of the lumbar spine as
the previous MRI was a year old at least.  The MRI shows mild disc protrusion on
the right at L4-L5.  There does not appear to be significant nerve root compromise.
He does have degenerative disc changes.  His myelogram was really not terribly
impressive.  EMGs and nerve conduction studies were normal.  This gentleman has
not worked in several years.  I have discussed these findings with Mr. McClure.  I
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am doubtful that surgery is going to return Mr. McClure to work or significantly
improve his pain.  Mr. McClure seems to feel that Dr. Kornblum felt that surgical
intervention would be helpful for him.  He would really like a follow-up with Dr.
Kornblum.  I will arrange that for next month, and I will certainly be interested in
hearing an opinion from Dr. Kornblum regarding this gentleman’s treatment.  (Jt. Ex.
A, p.55)

The claimant was last examined and evaluated by Dr. Kornblum on March

6, 2008.  It is apparent that following a review of the additional diagnostic studies,

Dr. Kornblum changed his recommendations concerning surgery as set out below:

Mr. McClure is seen in re-evaluation on March 6th, a patient of Dr. Lin’s.  Since his
last appointment with me, he has had lumbar myelography, CT, as well as MR.  [sic]
He notes that he has been having difficulty with his back, some back discomfort that
exacerbates with walking, standing or even lying in his recliner.  He notes the leg
has not been a problem.  Historically, it is noted that he had been having radiating
pain down his right leg that appears to have significantly resolved.  His myelogram
showed no root-filling defect.  His post-myelogram CT showing a subtle narrowing
of the recess on the right side at L4-5.  I see no cut-off of the roots.  I have reviewed
this with Mr. McClure.  He had a chronic problem, a very drawn out diagnostic
process secondary to insurance restraint.  I have advised him that I do not see
surgical indications and at this setting his leg pain has significantly improved.  I
would advocate ongoing nonsurgical management in the way of weight control and
postural exercises.  (Jt. Ex. A, p.58) (Emphasis supplied)

It is apparent that despite all the medical opinion of record, the claimant

desired surgical intervention to treat his ongoing symptoms.  The claimant next

petitioned for a change of treating physicians and was ultimately granted a one-time

change from Dr. Kornblum to Dr. Gregory Ricca, another neurosurgeon in

Jonesboro, Arkansas.  Dr. Ricca first evaluated the claimant on August 13, 2008.

Dr. Ricca initially treated the claimant conservatively with medications and referred

the claimant to Dr. Raymond D. Greaser, a pain specialist for a lumbar discography.

Dr. Greaser performed the lumbar discography and also referred the claimant for
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a CT scan post-discogram.  Following these additional diagnostic studies, Dr. Ricca

recommended surgery.  However, interestingly, Dr. Ricca’s recommendations were

not based upon the results of a positive discogram.  A portion of Dr. Ricca’s final

report is set out below:

....DISCUSSION: I again talked at length with Mr. McClure and reviewed all of the
above as well as the various options.  This included living with the symptoms,
NSAIDs, PT, Chiropractic Therapy, treatment at a pain clinic and even surgery.  I
explained that there are only two reasons for surgery.  These are either a
progressive neurological deficit or intractable and incapacitating symptoms.  Mr.
McClure said that he has been living with this for 29 months and he wants to do
anything that will help get rid of his pain.  He quit smoking within one week of my
last visit with him.  He also said that he wants to do “anything that will help me get
better.”

Mr. McClure has a strongly positive discogram at L5-S1 with negative controls at L4-
5 and L2-3.  L3-4 is weakly positive and this does not need to be treated surgically.
The biggest question is how to treat his problem.  He could be treated at L5-S1 with
a PLIF, ALIF, or AxiaLIF.  He may also need microdecompressions on the right at
L4-5 and L3-4.  I reviewed the pros/cons of each.

I recommend an AxiaLIF as this is the most minimally invasive technique to obtain
a quality fusion at L5-S1.  I believe this will be the most helpful for him.  We agreed
to proceed with microdecompressions at L3-4 right and L4-5 right at the time of the
AxiaLIF.  “Do whatever is there at the time we do surgery.”

I reviewed AxiaLIF and the options, indications, limitations, expected and possible
outcomes and risks of surgical and non-surgical treatments.  This included but was
not limited to infection, death, nerve injury, a failure to relieve symptoms, worsening
of symptoms, failure of bones to fuse, injury to the intra-abdominal contents,
bleeding and need for a blood transfusion with its associated risks, the natural
history of spine disease, etc.  The routine post-operative course and instructions
were also reviewed.  We also discussed microdecompressions with its associated
risks including CSF leak, failure to help his sxs, nerve injury, instability at a later
date with need for more surgery, etc.  All his questions were answered and he
seemed to understand.  Mr. McClure requests surgery with allograft and I agree.
(Jt. Ex. A, p.76)

ENTITLEMENT TO ADDITIONAL MEDICAL TREATMENT
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This is an extremely troubling claim.  Clearly, it is apparent that the claimant

wishes to undergo surgical intervention to treat his chronic condition.  Dr. Ricca has

outlined a number of treatment modalities while agreeing to perform surgery.

Despite the request of the claimant and the opinion of Dr. Ricca, I simply cannot find

that surgery is reasonably necessary.  Four well-qualified physicians have indicated

that surgery is not a viable opinion, including an orthopedic surgeon and two (2)

neurosurgeons, both of which were claimant’s authorized treating physicians.

Admittedly, at one time, Dr. Kornblum felt surgery was necessary.  However,

following additional diagnostic studies, specifically, a myelogram and a post-

myelogram CT and MRI, Dr. Kornblum changed his recommendations concerning

surgery, at which point the claimant petitioned for a change of treating physicians.

The claimant has the burden of proving that surgery is reasonably necessary

medical treatment.  

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the
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responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing treatment after the

healing period has ended if the treatment is geared toward management of the

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

In view of the conflicting medical opinion of record, I find that the claimant

has failed to prove that the requested surgery is reasonably necessary medical

treatment.  However, I do find that the claimant is entitled to ongoing medical

treatment necessary to stabilize and maintain his condition.

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within his healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

Although the exact that the claimant’s healing period ended cannot be clearly
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determined, it appears that it ended no later than the date claimant was last

examined by his original treating physician, Dr. Jeffery Kornblum.  The record

reflects that respondents paid temporary total disability through on or about April 2,

2008.  Accordingly, I find that the claimant has failed to prove that he is entitled to

additional temporary total disability.  It appears that the claimant’s entitlement to

additional indemnity benefits, if any, would be for permanent disability.  The issue

of permanent disability has been specifically reserved.  Premises considered, it is

hereby determined that the claimant has failed to prove, by a preponderance of the

credible evidence, that he is entitled to the additional benefits claimed.  Accordingly,

the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


