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STATEMENT OF THE CASE

On February 24, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on January 7, 2009, and a pre-hearing order was filed on

January 9, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The respondents have accepted a 6 percent impairment to the

left shoulder.
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4. The claimant is entitled to a weekly compensation rate of

$326 for temporary total disability and $245 for permanent partial

disability.

5. The claimant suffered a compensable injury to her right and

left shoulders on February 7, 2007.

By agreement of the parties the issues to litigate are limited

to the following:

1. Impairment rating for the claimant’s right shoulder.

Claimant’s contentions are:

“On February 7, 2007, the Claimant injured her
shoulders and upper back while fixing a pump.”

Respondents’ contentions are:

“The Respondents will contend that the
February 7, 2007 incident was not the major
cause of the permanent disability, either in
the form of impairment or wage loss,
attributable to the right shoulder.  The
Respondents will further contend that the
Claimant is not entitled to any permanent
disability benefits in excess of the 6 percent
impairment raring for the left shoulder.”

The claimant is a thirty-one-year-old female employed by the

respondent as a store manager.  The claimant suffered an admittedly

compensable injury to both her right and left shoulders on February

7, 2007.  In testimony to the Commission the claimant described the

circumstance surrounding her shoulder injuries as follow:

“I was working on a pump and I was standing
and you have to push and pull when it’s up in
the air to break it loose to replace the hose.
And I was pushing and pulling and while I was
doing that my shoulders just, it’s like they
popped.  And so I mean you have to - I went
ahead and finished changing it.  You have to
that was part of my job.  And then I - that
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was - that was it.  I had hurt myself and I
knew it.”

The claimant was treated by Dr. Christopher A. Arnold for both

her left and right shoulder difficulties.  Dr. Arnold diagnosed the

claimant’s left shoulder with left shoulder acromioclavicular joint

arthropathy and an anterior acromial spur.  On October 26, 2007,

the claimant underwent surgery on her left shoulder.  Dr. Arnold

performed a left shoulder diagnostic arthroscopy, arthroscopic

acromioplasty, and open distal clavicle excision.

Dr. Arnold diagnosed the claimant’s right shoulder with right

shoulder acromioclavicular joint arthropathy and an anterior

acromial spur.  On December 21, 2007, the claimant underwent

surgery on her right shoulder.  Dr. Arnold performed a right

shoulder diagnostic arthroscopy, arthroscopic acromioplasty, and

open distal clavicle excision.

Dr. Arnold eventually found the claimant to be at maximum

medical improvement with both her left and right shoulders.  He

assessed an impairment rating for each shoulder at 10 percent

impairment to the upper extremity which translates to 6 percent to

the body as a whole.  There is no dispute about the impairment Dr.

Arnold assessed in regard to her left shoulder.  The central issue

is the impairment rating of 6 percent to the whole person he

assessed to the claimant’s right shoulder.  It is the claimant’s

burden to prove by a preponderance of the evidence she is entitled

to benefits for that disability.

In order to prove her entitlement to benefits, the claimant

must prove her admittedly compensable injury on February 7, 2007,
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is the major cause of the permanent impairment she claims to her

right shoulder.

Dr. Arnold’s deposition was taken in this matter and submitted

into evidence.  His deposition and the medical records show that he

diagnosed the claimant’s left and right shoulders with the same

difficulties and performed the same surgical procedures

bilaterally.

In Dr. Arnold’s deposition the respondent’s attorney asked Dr.

Arnold about the claimant’s left shoulder difficulties and their

relation to her work related injury as follows:

“Q. And the reason that you believe there is a
connection between the inflammation in the
joint that you treated surgically as it
relates to the left shoulder and the work-
related injury was the lack of any symptoms in
that shoulder prior to the injury?

A. Correct.  And the inciting event.  An
injury – no symptoms, an event, and the onset
of symptomatology.

Q. You eventually - I’m going to go ahead and
deal with the left shoulder now.  Okay?

A. Okay.

Q. You eventually placed her at MMI with the
left shoulder and eventually you gave her a
10-percent raring to the upper extremity,
which is equivalent to a 6-percent rating to
the body as a whole for the left shoulder?

A. Right.

Q. What is your opinion with regard to whether
the major cause for that impairment rating was
the work-related inciting event or the
underlying preexisting condition?

A. well, I thought the majority of it was the
inciting event.
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Q. And again, was that because of the lack of
symptoms with the left shoulder prior to the
inciting event?

A. Yeah.  I mean, she may have had some
symptoms related to the event that she didn’t
tell me about, but this is an injury that goes
along with repetitive - with an injury like
this.

Q. You might not have been concerned or it
might not change your opinion if there had
been some minor symptoms, remote treatment, or
something like that?

A. Probably not, yeah.”

During Dr. Arnold deposition he also had an exchange with

respondents’ counsel about the claimant’s right shoulder impairment

and its relation to her work related injury:

“Q. As it relates to the right shoulder were
your findings with regard to the right
shoulder any different than your findings with
regard to the left shoulder.?

A. Almost identical if I remember correctly.

Q. the same problem?

A. Yeah.

Q. Did you understand her symptomatology
chronology to be the same; in other words,
that she had no symptoms with either shoulder
until the precipitating work-related event?

A. Correct.  That’s the way I understood it.

Q. Okay.  Doctor, I’m going to ask you to
assume that the medical record that the judge
is going to be presented in this case reflects
that she had had right shoulder pain
sufficient to report to a physician beginning
at least September 7, ‘05.  Then September 22,
‘06, she was seen by Dr. Rebecca Lewis for
right shoulder pain.  She was given a Medrol
Dosepak to help with her shoulder pain.  On
October 20th she went back to Dr. Lewis again
with persistent right shoulder pain, where she
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was given additional prescriptions for that.
On October 25, ‘06, she was again seen for
right shoulder pain.  She had some shoulder x-
rays ordered by Dr. Lewis done December 1,
2006.  Followed upon December 4, 2006, with a
diagnosis of degenerative arthritis of the
right acromioclavicular joint.  And then when
she presented to the hospital after this
inciting event, there is a specific notation,
“right shoulder has arthritis and was hurting
before today.”  With that history of shoulder
problems significant to receive that type of
medical treatment within a matter of weeks
prior to this inciting event, would your
opinion with regard to the right shoulder be
different than with regard to the left
shoulder?

A. I never saw those records.

Q. I’m not saying you did.

A. Right.  Did you ever forward those to me or
did I ever receive those or anything?

Q. No.  I got them after taking her
deposition.

A. Okay.  Well, she never - she never informed
me of any shoulder pain, so I was never aware
of any of these, you know.  Like I told you,
she told me that she had gone after this
injury - she had gone to the emergency room
and actually had a - at one point had had an
injection by Dr. Lewis into the shoulder after
this particular injury, but she had never
informed me of the preexisting injury to the
right shoulder, so I’d have to review those.

Q. I’ll be happy to give them to you.  I’m
going to mark a copy of them for the record.

A. Okay.

Q. But if your prior opinion with regard to
the left shoulder was based upon the absence
of symptoms prior to the precipitating event,
is this level of symptoms with regard to the
right shoulder more an indication of a
symptomatic preexisting arthritic condition
that was ongoing and producing symptoms prior
to and at the time of the work-related injury?
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A. Can I review these just for a second?

Q. Sure.  Take all the time you need.

A. (Witness reviews documents.)  September of
‘05 there was no note of right shoulder pain.

Q. Down at the bottom lower left.

A. Does she comment anything on here?

Q. No, not in the narrative report, only in
the handwritten notes.

A. Okay.  So we don’t know about that.  This
is September 22nd, ‘06, right shoulder pain.
No exam on there.  Medrol Dosepak.  Right
shoulder pain October of ‘06.  Radiology
report on December of ‘06.  Then February of
‘07 Dr. Lewis said, “follow-up of left
shoulder and right shoulder sustained through
a work-related injury.”  So would you repeat
your question again?

Q. My question is, ad there’s no dispute about
the payment of the medical bills and the
payment of all the temporary disability.  What
I’m concerned about here today has to do with
the permanent impairment rating.

A. Okay.

Q. You indicated with regard to the left
shoulder that you felt the major cause for the
6-percent body-as-a-whole impairment rating
was the fact that by history she had no left
shoulder symptoms prior to the precipitating
work-related event, -

A. Right.

Q. - and, therefore, you felt the major cause
of that impairment rating was the work-related
precipitating event?

A. Correct.

Q. Okay.  Now, I have presented you and you’ve
had an opportunity to review medial records
which reflect that on the right shoulder, not
the left, but on the right shoulder she had
what are described as persistent right shoulder
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complaints, within a matter of weeks prior to
this was undergoing active treatment for those
complaints.  What is your opinion with regard
to the right shoulder as it relates to the 6-
percent impairment rating?  Is the major cause
in your opinion, if you have one, for the 6-
percent body-as-a-whole impairment raring that
was assigned to the right shoulder the
underlying arthritic condition that was
symptomatic before the work-related event or
this work-related event that she told you
about?

A. I think I would say that first of all
there’s no way to know for sure, and Dr. Lewis
is an excellent physician, she’s not an
orthopedic surgeon, and I don’t see any exam
that relates to the strength of her rotator
cuff.  The only thing that I see is she had
shoulder pain and she had some arthritis in the
AC joint, which I had told Ms. McClendon was
existing before her particular injury.  So I
don’t know if there’s any way that you can tell
how much of it was related, and like I told her
before, a portion of her current condition was
preexisting and a portion of it was related to
the work injury.  How much, I can’t tell you.

Q. So you are unwilling to say that 51 percent
of the cause of her 6-percent body-as-a-whole
impairment rating for the right shoulder -

A. Right.

Q. - is due to this precipitating work-related
event as opposed to the underlying arthritic
condition?

A. I would say it probably is 51 percent or
greater, and the reason is is because she had
never sought the treatment by a specialist.
She had never been engaged in a therapy
program.  She had never received any
injections.  She had been seeing her doctor for
this prior to that injury and she had had a
subacromial injection by her primary care
physician, which she had never had in the year
prior to that.  And she had seen me and I had
given her an injection into the AC joint, none
of which she had had before.  I think there was
some component o fit that was preexisting, but
in my opinion I would say the majority of it,



9

51 percent or more, was related to this work
injury because after the injury that’s when she
sought the treatment of injections and therapy
and eventually a surgery, and that’s all we
have to go by.”

Medical records do reflect that the claimant had right shoulder

difficulties prior to her admittedly compensable injury on February

7, 2007.  These difficulties are very similar to the types of

problems she encountered after her work related injury.  Dr.

Arnold’s explanation of why he believes the left shoulder impairment

has a major cause of the work related injury due to the claimant

having no symptoms or problems prior to the February 7, 2007, injury

is directly contrary to the explanation he gave for the major cause

of the right shoulder impairment.

Dr. Arnold claims the lack of difficulties in the left shoulder

prior to the injury date of February 7, 2007, gives him a basis to

show major cause of the left shoulder impairment was the work-

related accident.  However, when presented with the same diagnoses

on the right shoulder and the same corrective surgical procedures,

he finds major cause of right shoulder impairment to be the work

related injury.  Even when confronted with preexisting difficulties

of the right shoulder and medical treatment prior to the work-

related injury.

On October 20, 2006, the claimant is seen by Dr. Rebecca Lewis,

D.O. and complained of “persistent right shoulder pain.”  A

radiology report from Siloam Springs Memorial Hospital on December

1, 2006, regarding the claimant’s right shoulder gave the following
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impression: “Degenerative changes in the acromioclavicular joint.

Otherwise normal views of the right shoulder.”

On December 4, 2006, the claimant again saw Dr. Lewis and was

diagnosed with degenerative arthritis of the right acromioclavicular

joint.  It is clear that the claimant had preexisting degenerative

arthritis in the right acromioclavicular joint.  The question

remains whether the admittedly compensable injury or the claimant’s

preexisting problems are the major cause  of her permanent

impairment.

I agree with Dr. Arnold’s logic in determining major cause for

the claimant’s left shoulder.  He clearly believes that the major

cause for the left shoulder is the work related injury, because the

claimant had no difficulties with that shoulder prior to the work

related injury.  This seems to be very reasonable and I agree with

his analysis.

However, as to the right shoulder, Dr. Arnold abandons his left

shoulder analysis of major cause due to lack of prior difficulties

after learning the claimant did have right shoulder difficulties

before the work related injury.  It is also worth noting that Dr.

Arnold seemed unaware of these prior difficulties until the day of

the deposition.  Even though these right shoulder difficulties are

found in medical reports just two months and three days prior to the

work related injury.

The major cause of the claimant’s permanent impairment to the

right shoulder was her preexisting degenerative arthritis of the

right acromioclavicular joint, not the work-related injury or its
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treatment.  The work related injury aggravated the preexisting

condition.  It is not the major cause of her permanent impairment.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-hearing

conference conducted on January 7, 2009, and contained in a pre-

hearing order filed January 9, 2009, are hereby accepted as fact.

2. The claimant had preexisting degenerative arthritis of the

right acromioclavicular joint.

3. The admittedly compensable work-related injury to the

claimant’s right shoulder is not the major cause of her permanent

impairment.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


