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Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
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Respondents No. 1 represented by MICHAEL RYBURN, Attorney, Little
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Respondent No. 2 represented by DAVID SIMMONS, Attorney, Little
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STATEMENT OF THE CASE

On November 10, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 22, 2008, and a pre-hearing order was filed on

October 23, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Additional temporary total disability.

2. Medical proposed by Dr. Johnson.

3. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that he has not
recovered from the effects of his December
2007 injury and that he is still under active
medical treatment and unable to work.
Accordingly, the claimant contends that he is
entitled to temporary disability benefits from
July 24, 2008 until a date yet to be
determined.  Further, the claimant contends
that he is entitled to additional medical
treatment.  The claimant contends that his
attorney is entitled to an appropriate
attorney’s fee.”

Respondents No. 1's contentions are:

“The claimant was paid the benefits he is
entitled to by law.  There is no permanent impairment.  The healing period has ended.”

Respondent No. 2 offered no contentions.

The claimant in this matter is a forty-five-year-old male who

sustained an admittedly compensable injury on December 10, 2007,

while employed by the respondent.  The injury sustained by the

claimant was to his lumbar spine.  He was initially treated by Dr.

Standefer.

On January 17, 2008, a clinic note from Northwest Arkansas

Neurosurgery Clinic, P.A. authored by Dr. Standefer which notes,

“On December 10, 2007, he was at work setting beams on rafters when

the injury occurred.  He has pain in his lumbar spine that radiates

down his bilateral lower extremities, the right being greater than
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the left.”  An MRI was performed and was available for review

during this visit.  The MRI revealed “slight spondylosis at L3-4

with small central L3 HNP.”

On March 6, 2008, the claimant was again seen by Dr.

Standefer.  In his  clinic note of that date, the doctor referred

to some improvement in the claimant’s back but stated, “We are

going to advise a lumbar epidural steroid injection for the

patient.  We will see how he responds to this.  I do not identify

any obvious surgical problems at this time, and as such, I would

advise a continued conservative approach for him.”

On March 13, 2008, the claimant was again seen by Dr.

Standefer.  Dr. Standefer notes that he received his injection on

March 7, 2008, and is scheduled to return for a follow up with Dr.

Swicegood who is administering the injections.  Dr. Swicegood noted

during this recheck the injections helped for a day and then the

pain returned.  Dr. Swicegood stated, “He was instructed to keep

the appointment for the second injection.”

On April 15, 2008, the claimant was again seen by Dr.

Standefer.  In his report of that date Dr. Standefer stated, “In

the interim since the previous clinic visit, he has had lumbar

epidural steroid injection, which has not been of great benefit for

him.  His previous MRI scan was conducted in December 2007.  This

has been reviewed.  We do note focal disc bulging at L3-4 and what

appears to be an annular tear.”  Dr. Standefer further stated,

“Historically, he was injured in December 2007 and despite rather

extensive conservative care as well as ancillary injections he has
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made no significant headway in terms of pain relief.  As such, we

need to expedite our evaluation and deal with any underlying

surgical problem as expeditiously as possible.  If no surgical

problems are identified, then long term conservative treatment

regiment needs to be employed and modification of the job

environment may well be necessary.”

On June 4, 2008, the claimant again saw Dr. Standefer.  The

clinic note stated, “He has had a recent diskogram, the results of

which have been reviewed.  Overall, he continues to complain of

intermittent back and intermittent bilateral lower extremity pain.

I have reviewed his studies and reexamined him at today’s clinic

visit.  Overall his magnitude of pain complaints exceed what I

would anticipate from findings on his radiographic studies.

Although he did have a positive diskogram at L3-4 and L4-5, I am

reluctant to recommend any surgery on these particular discs.  I

have advised the patient that injections with Marcaine in the

individual discs on different days should be undertaken to

determine with more accuracy whether or not pain relief is

forthcoming.  In this fashion it may well shed some light as to

potential benefits from surgery.”

On July 23, 2008, the claimant was seen by Dr. Brent Sprinkle

at the request of the respondents.  The report of the independent

medical evaluation performed by Dr. Sprinkle gives the following

impressions: 1. Lumbar degenerative disc disease pre-existing.  2.

Lumbar strain.  In his plan for the claimant, Dr. Sprinkle stated,

“...multilevel fusion is not likely to make a big difference in his
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symptoms.  I would not be optimistic that extensive lumbar surgery

would be a good option.  Essentially I would be in agreement with

Dr. Michael Standefer on this issue.  Therefore, in considering the

potential risk/benefit ratio I could not comfortably recommend an

IDET or multilevel lumbar fusion.  With his main complaints being

back pain versus leg pain I am not optimistic that any type of

laminectomy procedure would be a good option.”  Dr. Sprinkle

further states in his plan that he believes the claimant is at

maximum medical improvement and that he sees nothing to justify

absolute permanent work restrictions based on a lumbar strain

injury.

After being granted a change of physician, the claimant saw

Dr. Arthur Johnson on September 30, 2008, regarding his lumbar

difficulties.  A report of that date stated, “His  diskogram is

positive at L3-4 and L4-5 with degenerative disc changes, as well.”

He also noted the claimant had severe disco genic low back pain.

Dr. Johnson then said, “I think the patient has exhausted all of

his non-surgical options and, therefore, would recommend a

transforaminal lumbar interbody fusion at L3-4 and L4-5 with

probable facet screws.  I have explained the procedure to the

patient along with the risks and benefits, and I also showed him a

spine model with the cages in place.  I also explained the risk of

infection, bleeding, bowel or bladder dysfunctions, paralysis,

death, meningitis, nerve root damage, spinal fluid leak, injury to

adjacent structure of the spine, impotence, death, and fracture of

the screws, rods, or cages.  The patient understands and desires to
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proceed with surgical intervention.  I also explained that there is

a chance that he would be worse off after surgery or could not have

any improvement after surgery and that he has a much greater chance

of improvement after the surgery.  However, he may always have

problems with back pain, even with surgery, and would not recommend

that he return back to the same type of a lot of work that he is in

currently.  I will also give him a prescription for Lorcet 10 and

Flector Patch.”

The central issue in this matter is whether the claimant is

entitled to the additional medical treatment proposed by Dr.

Johnson.  In order to be entitled to this treatment, the claimant

must show that it is reasonable and necessary and related to his

admittedly compensable work related injury.

In the present matter we have three doctors commenting on the

claimant’s lower lumbar difficulties.  Dr. Standefer originally

treated the claimant, and initially recommended conservative

treatment instead of surgery.  He stated, “I am reluctant to

recommend any surgery on these particular discs.  I have advised

the patient that injections with Marcaine in the individual disc on

different days should be undertaken to determine with more accuracy

whether or not pain relief is forthcoming.  In this fashion it may

well shed some light as to the potential benefits from surgery.”

Dr. Standefer never ruled out the claimant’s need for surgery for

his lower back difficulties.  It appears that Dr. Standefer simply

believed that conservative treatment should be utilized prior to

the decision for surgery to occur.
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Dr. Sprinkle’s independent medical evaluation seems remarkedly

different than Dr. Johnson’s or Dr. Standefer’s in that he appears

to believe that the claimant simply has a lumbar strain.  However,

the diskograms are clearly positive at L3-4 and L4-5 and are in

accordance with a prior MRI while Dr. Sprinkle seems to believe a

multilevel fusion would not be beneficial to the claimant, I

conclude the claimant’s injuries are more severe than the lumbar

strain that Dr. Sprinkle believes is the cause of the claimant’s

lumbar difficulties, and give his opinion little weight.  

As noted by Dr. Johnson, non-surgical options have been

exhausted. He, therefore, recommends surgery for the claimant’s

lower lumbar area.  This is in agreement with Dr. Standefer in that

Dr. Standefer believed that conservative treatment should be sought

prior to a decision of surgery being made.  It is clear through all

three doctors’ reports that a host of conservative treatments have

been provided for the claimant and that those treatments have

failed to alleviate his lower lumbar difficulties.

Dr. Johnson also makes it clear in his report he discussed the

risks and benefits of the surgery with the claimant.  During

testimony the claimant was quite clear that he understood the

potential risks and  his understanding of the benefits of this

surgery.  In review of all the medical evidence I find that Dr.

Johnson’s plan to proceed with surgical intervention is both

reasonable and necessary.  I also find that this medical course of

treatment is related to the admittedly compensable injury suffered

by the claimant while employed by the respondent.
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 The claimant has also made a request for benefits in the form

of additional temporary total disability.  I find that he should be

entitled to those benefits from July 23, 2008, until a date to be

determined.  Even though Dr. Sprinkle opined in his July 23, 2008,

report the claimant had reached maximum medical improvement, I find

the medical evidence does not support this belief.  Dr. Standefer

and Dr. Johnson, who more accurately pinpointed the discogenic

nature of the claimant’s condition, did not release him to return

to work.  Also, the claimant provided credible testimony regarding

his inability to work and function in a normal work environment.

The respondents in this matter have paid temporary total

disability through July 23, 2008, when Dr. Sprinkle found the

claimant to be at maximum medical improvement.  I do not believe

that the claimant had reached maximum medical improvement at that

time and has yet to reach maximum medical improvement.  Since as

the claimant remains total disability and in his healing period, he

should continue receiving temporary total disability benefits until

he has reached maximum medical improvement or is no longer totally

disabled, a date which has not yet been determined. 

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 22, 2008, and contained in

a pre-hearing order filed October 23, 2008, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to the reasonable and necessary medical

treatment proposed by Dr. Johnson.  That treatment is related to

his admittedly compensable injury of December 10, 2007

3. The claimant has proven by a preponderance of the evidence

that he is entitled to additional temporary total disability from

July 24, 2008, to a date to be determined.

4. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set forth by the Arkansas Workers’ Compensation Act

for the benefits awarded.

ORDER

The respondents are ordered to pay for medical treatment

proposed by Dr. Johnson regarding the claimant’s lower lumbar.  The

respondents are also ordered to pay additional temporary total

disability to the claimant from July 24, 2008, to a date to be

determined.  The respondents shall pay an attorney’s fee for the

benefits awarded in this matter as set forth by the Arkansas

Workers’ Compensation Act.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


