
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F603013

BILL MASSEY, EMPLOYEE CLAIMANT

NORTH LITTLE ROCK SCHOOL DISTRICT, 

EMPLOYER RESPONDENT NO. 1

ARK. SCHOOL BOARDS ASSOC. WCT 

C/O RISK MANAGEMENT RESOURCES,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED FEBRUARY 12, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in Little Rock,

Pulaski County, Arkansas.

Claimant was represented by Mr. Terence C.  Jensen, Attorney at Law, Benton, Arkansas.

Respondent No. 1 was represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. Robert L. Roddey and Mr. David E. Simmons,

Attorneys at Law, Little Rock, Arkansas.

Respondent No. 3 was represented by Ms. Christy King, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On November 20, 2008, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on September 11, 2008,

and a Prehearing Order was filed on that same date.  A copy of the Prehearing Order was
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marked as Commission Exhibit “1” and made a part of the record herein without

objection, subject to any modifications made at the full hearing.

The parties stipulated to the following at the November 20, 2008, full hearing:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2) The employee-employer-carrier relationship existed at all relevant

times, including on or about September 14, 2005.

3) The claimant sustained a compensable back injury on September 14,

2005, and sustained a 10% whole body impairment which has been

accepted by Respondent No. 1.

4) The claimant reached maximum medical improvement on March 9,

2007.

5) The claimant had an annual contract rate of $17,067.00.

6) The claimant actually performed services over a nine month period

in exchange for his $17,067.00 per year.

The parties agreed at the full hearing to litigate the following issues:

1) Determination of appropriate compensation rates.

2) Whether the claimant is permanently and totally disabled, or in the

alternative, entitled to wage loss disability benefits.

3) Second Injury Fund liability.

At the full hearing, the claimant contended the following:

1) He sustained a compensable injury to his back and spine on September 14,

2005.
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2) As a result of the claimant’s injury he underwent surgery by Dr.

Wayne Bruffett.

3) Dr. Bruffett has awarded the claimant a 10% anatomical impairment

to the body as a whole.

4) As a result of his compensable back injury he is now permanently

and totally disabled.

5) The claimant contends his wage rate is higher than that set forth by

the respondents, in that the claimant’s wage rate should be based on

a nine month period with an annual pay of $17,067.00.

6) All benefits or additional benefits now requested have been

controverted and attorney’s fees are due and owing on all

controverted amounts.

7) The claimant further contends that the Death & Permanent Total

Disability Trust Fund and/or Second Injury Fund have controverted

this claim and attorney’s fees are applicable.

8) In the event there is determined to be Second Injury Fund liability,

any wage loss disability should be payable by the Second Injury

Fund to the claimant.

At the full hearing, Respondent No. 1 contended the following:

1) The claimant has a 10% rating that was accepted.

2) The claimant is not permanently and totally disabled.

3) Any wage loss is the responsibility of the Second Injury Fund.

4) The stipulated contract rate is to be divided by 52 weeks in order to

determine claimant’s applicable compensation rates.

5) Respondent No. 1 relies on the Sierra v. SIF Claims, 07-1104 (Ark.

9-25-2008) Supreme Court of Arkansas.
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Respondent No. 2 contended at the full hearing that there were no combination of

injuries that would invoke Second Injury Fund liability.  If there is wage loss it is due to

the claimant’s last injury.

Respondent No. 3 contended at the prehearing conference that pursuant to A.C.A.

§ 11-9-525(b)(1), Second Injury Fund liability must be determined prior to consideration

of the Death & Permanent Total Disability Trust Fund liability.  If Second Injury Fund

is found to not have liability and the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. § 11-9-502.  Therefore, the Fund has not controverted the claimant’s entitlement

to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the claimant and to observe his demeanor, the following findings of fact and

conclusions of law are hereby made in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) I find that the claimant’s annual contract rate of $17,067.00 should
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be divided by 39 weeks; therefore, I find the claimant’s average

weekly wage to be $437.62 per week which would entitle the

claimant to a temporary total disability rate of $291.00 per week and

a permanent partial disability rate of $218.00 per week.

4) The claimant has failed to prove by a preponderance of the evidence

that he is now permanently and totally disabled.

5) Upon consideration of all relevant wage loss factors, I find the

claimant established a decrease in his wage earning capacity equal

to 25% to the whole body, and is therefore entitled to wage loss

disability benefits.  

6) The claimant did prove by a preponderance of the evidence that his

compensable injury is the major cause of his decrease in earning

capacity.  

7) Respondent No. 1 is liable for wage loss disability in the amount of

25% to the body as a whole over and above the claimant’s 10%

anatomical impairment rating.

8) The preponderance of the evidence in this matter does not show that

the Second Injury Fund is liable.  Therefore, Respondent No. 1 is

solely liable for the claimant’s wage loss disability benefits awarded

herein.

9) Claimant’s attorney, the Honorable Terence C. Jensen, is entitled to

the maximum attorney’s fees under A.C.A. § 11-9-715(a)(A).

DISCUSSION

The claimant, 74 years of age, worked as a teacher for Respondent No. 1 in

September of 2005.  The claimant was also paid an extra $150.00 per month to watch

over the cafeteria.  On September 14, 2005, while performing his cafeteria duties, the

claimant sustained an admittedly compensable back injury.  The claimant testified as
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follows regarding the events that caused his compensable injury:

A Okay.  The east campus had furnished breakfast for some kids who

were not available – were not able to pay for their breakfast.  So every

morning before classes I was in duty in the cafeteria – on duty in the

cafeteria.  There was a line of about 50 students lined up there.  I had one

little guy near the front that was cussing and raising all kinds of Cain and

– and so I go over and get a hold of him and move him back to the left out

of the way of these other students.  So I look up and he’s back over there

again, still cussing and raising Cain.  So I go get him a second time and

move him, and I turn around and look and here come about 30 of them.  It

looked like herd of cattle, after him.  So they just ran over – ran me down.

And my head hit the concrete block wall and I landed flat on my buttocks,

which ultimately I found out broke my sacrum.

(T. pp. 18-19, lines 19-25 & 1-8).

The claimant testified that after the incident in the cafeteria he treated with a

“workers’ comp doctor” for about a month who sent him to physical therapy and

prescribed medication.  The claimant testified that the initial doctor stated, “I’ve done all

I can do for you,” and then referred the claimant to Dr. Rosenzweig.  (T. pg. 19, lines 9-

15).  

The claimant stated that upon being referred to Dr. Rosenzweig, it was determined

that he had broken his sacrum.  The claimant testified he then underwent an MRI which

found a herniated disc at the L4/5 level.  The claimant testified that he tried to go back

to work for two days but couldn’t perform his duties due to the pain.  

The claimant testified he was then referred to Dr. Bruffett who did surgery on

September 14, 2006.  The medical records show that the claimant underwent a
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microscopic partial discectomy at the L4/5 level at the Baptist Medical Center in

Little Rock on September 14, 2006, by Dr. Wayne Bruffett.  (Cl. Ex. 1, pg. 10).  After the

excision of the large herniated disc at the L4/5 level the claimant continued to treat with

Dr. Bruffett.  The record reflects that the claimant initially benefitted from the surgery;

however, as time progressed the claimant testified his pain continued to grow.

The medical reports show that Dr. Bruffett was “perplexed” as to why the claimant

was having so much trouble with generalized aches and pains after the microscopic

partial discectomy.  Ultimately Dr. Bruffett did continue to prescribe the claimant

Darvocet and recommended an evaluation by Dr. Barry Baskin.  The medical reports

show that the claimant was evaluated by Dr. Baskin on February 22, 2007. 

After being evaluated by Dr. Baskin, the claimant again returned to Dr. Bruffett

on March 14, 2007.  In Dr. Bruffett’s March 14, 2007, report he states, “I received a letter

from Ann Goodbar stating that Dr. Baskin feels that his ongoing problems are not related

to his work injury and I tend to agree with that.”  At that point Dr. Bruffett placed the

claimant at maximum medical improvement as of March 9, 2007, and assigned the

claimant a 10% whole body anatomical impairment rating according to the AMA Guides

to the Evaluation of Permanent Impairment, 4th Edition.  (Cl. Ex. 1, pg. 21).  The

claimant again returned to Dr. Bruffett on April 4, 2007.  In Dr. Bruffett’s April 4, 2007,

report, Dr. Bruffett states, “I’ve never seen bilateral ankle, knee, wrist, elbow pain and
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stiffness to the point that a rolling walker is required, after a microscopic partial

discectomy.”  (Cl. Ex. 1, pg. 22).  At that time Dr. Bruffett opined that there was not

much else that he could do for the claimant.  

The claimant testified that he was then referred to Dr. West, an arthritic doctor.

The claimant testified that Dr. West said, “I had gout.”  Dr. West’s reports indicate she

treated the claimant for gout and back pain.  In Dr. West’s reports she lists a variety of

medical conditions from which the claimant suffers or has suffered: gout, hypertension,

diabetes, chronic kidney disease, pacemaker and defibrillator, osteoarthritis of hips and

ankles, sleep apnea, gait disturbance of unknown etiology, prostate cancer, and low back

pain.  Dr. West’s report of July 31, 2007, states that the claimant was still complaining

of a lot of pain in his ankles and the doctor opined about the possibility that the claimant

might have “rheumatoid.”  (Cl. Ex. 1, pg. 54).  

Dr. West on July 31, 2007, gave the claimant a prescription for Tizanidine for his

back and Allopurinol for his gout.  Dr. West’s report of August 29, 2007, shows that the

claimant followed up with her for his gout and back pain.  Dr. West’s August 29, 2007,

report shows that the claimant has not had any acute gout flare-ups but is still taking

Prednisone every other day.  The medical records show that the claimant continued to

treat with Dr. West through May 8, 2008 .  In Dr. West’s May 8, 2008, report she stated

that Mr. Massey has not had any more gout flare-ups but that he is still having chronic
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neck, back, and shoulder pain.  As a result, Dr. West’s report showed that she continued

the claimant’s current medications.  The last report from Dr. West contained in the record

herein is from September 4, 2008, which states Mr. Massey continued to follow-up for

gout even though he had not had any recent flare-ups and for chronic neck, shoulder, and

back pain.  At that time Dr. West continued the claimant with his previous prescribed

medications.  (Cl. Ex. 1, pp. 67-68).

The claimant testified at the full hearing that his condition is such that he cannot

perform any meaningful work.  The claimant testified that his inability to sit or walk for

any extended period of time would prohibit him from obtaining gainful employment.  The

claimant also testified that his pain level is such that he cannot work.  The claimant

contends that as a result of his compensable injury he is now permanently and totally

disabled.

ADJUDICATION

The first issue to be addressed is the claimant’s average weekly wage and

applicable compensation rates.  The parties agree that the claimant earned $17,067.00

annually.  The parties also agreed that the claimant was only required to work for nine

months during the term of the annual contract.

The sole issue is whether the claimant’s annual contract amount of $17,067.00

should be divided by 52 weeks or 39 weeks to determine his average weekly wage.
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Respondent No. 1 contends that the Supreme Court decision in Sierra v. SIF Claims, 07-

1104 (Ark. 9-25-2008) Supreme Court of Arkansas controls in this case and argues that

the annual contract rate should be divided by 52 weeks pursuant to that Supreme Court

decision.  I however find that the Magnet Cove School District v. Barnett, 81 Ark. App.

11 (2003) case controls in this matter and that based on the Magnet Cove School District

v. Barnett case the claimant’s annual contract rate of $17,067.00 should be divided by 39

weeks thereby giving the claimant an average weekly wage of $437.62.  I find that the

Sierra case dealt with a seasonal employee situation whereas the Magnet Cove School

District case dealt with this exact fact situation regarding a teacher working nine months

out of the contract year.  Therefore, based upon the Magnet Cove School District v.

Barnett case, I find the claimant’s average weekly wage to be $437.62 per week entitling

the claimant to a temporary total disability rate of $291.00 per week and a permanent

partial disability rate of $218.00 per week.

The claimant contends that he is now permanently and totally disabled.

“Permanent and total disability” is the “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the other or same employment.”

(A.C.A. § 11-9-519(e)).  Permanent benefits may be awarded only if the compensable

injury was the major cause of the disability or impairment.  (A.C.A. § 11-9-

102(4)(F)(ii)(a)).
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Based upon the evidence now before the Commission, I find that the claimant has

failed to prove by a preponderance of the evidence that he is totally and permanently

disabled.  In making such a determination, I rely on the documentary evidence now

before the Commission.  First, it must be pointed out that the claimant underwent a

Functional Capacity Evaluation and vocational status assessment.  The vocational status

assessment is found at Respondent No. 1’s Exhibit 1.  Said assessment states that a

Functional Capacity Evaluation showed Mr. Massey able to perform sedentary level

work.  The vocational assessment conducted by Ms. Tanya Owen went on to find that the

claimant could return to work in the sedentary level job that would pay approximately

$9.94 to $10.92 per hour.  It must also be noted from a causation and major cause

standpoint that both Dr. Baskin and Dr. Bruffett opined that the claimant’s ongoing

problems are not related to his work injury.  Further, the claimant has a vast array of other

medical conditions not limited to gout, heart condition, blood pressure, diabetes, that have

led to his current functional status.  It must also be noted that Dr. Rosenzweig in his

March 9, 2006, report stated, “He has advanced degenerative disease in his facet joints

and SI joint.”  (Cl. Ex. 1, pg. 39).

Dr. West in her May 1, 2007, report states, “He is still not working and feels he

cannot return to work at this point due to his joint pain and fatigue.”  (Cl. Ex. 1, pg. 48).

Other medical reports show that the claimant’s joint/gout pain are a contributing factor
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in his inability to return to work.  As stated earlier Drs. Baskin and Bruffett both opine

that the claimant’s current problems are not related to his compensable injury.  Dr. West

went on to state in her June 15, 2007, report states, “Degenerative changes predominately

demonstrating joint space narrowing and juxta-articular spurring, particularly evident at

the level of the distal IP joints bilaterally.  The findings are most suggestive of

osteoarthritis.”  (Cl. Ex. 1, pg. 52).  Dr. Baskin in his February 22, 2007, report states:

Postoperatively, he has had progressive weakness and pain in the lower

extremities.  His exam today is very consistent with an acute flare of gout.

He has had a previous history of gout.  He is on a variety of medications

that would potentially worsen his gout.  He has chronic renal insufficiency.

He has had adult onset diabetes for 10 years, hypertensive on Cardizem, he

has organic heart disease and has a pacemaker.  He had edema and was

diuresed aggressively several months ago, losing about 25 pounds, but has

remained on Zoroxylin 5 mg every other day and Lasix 40 mg 4 daily,

potassium chloride 40 mEq daily.  He is also on Lisinopril 40 mg daily.  He

is on Lantus insulin, Avandia, Celebrex daily.  He is taking Cholchicine but

I am not sure he is taking it twice daily.  He certainly has some problems

with his kidney function from what he says.  His last reported creatinine,

he states, was around 2.5.  I do have some lab from Dr. Barry Ford’s office

that was faxed over today, but unfortunately I don’t have any electrolytes.

He did have a negative C reactive protein and a negative rheumatoid factor

and negative ANA, sed rate with 17.

Dr. Baskin goes on to state that: 

I will make a referral to Little Rock Diagnostic Clinic Rheumatology

Department for evaluation there for what I suspect is going to be difficult

to treat gout in light of this gentleman’s renal problems.  I think his lower

extremity problems, however, with the first metatarsal head on the left,

ankles, the knees, the hips, the shoulders and the hands are all likely

strongly due to gout.
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(Cl. Ex. 1, pg. 17).

For the reasons outlined above, I find that the claimant has failed to prove by a

preponderance of the evidence that he is permanently and totally disabled; however, when

addressing permanent and total disability it is necessary to determine whether the

claimant has sustained any wage loss disability.  The claimant’s entitlement to permanent

disability benefits is controlled by A.C.A. § 11-9-522, which states in pertinent part:

(b)(1) In considering claims for permanent partial disability benefits in

excess of the employee’s percentage of permanent physical impairment, the

Workers’ Compensation Commission may take into account, in addition to

the percentage of permanent physical impairment, such factors as the

employee’s age, education, work experience, and other matters reasonably

expected to affect his or her future earning capacity.

The wage loss factor is the extent to which a compensable injury has affected a

claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. 232, 58

S.W.3d 848 (2001).  The Commission is charged with the duty of determining disability

based upon consideration of medical evidence and other matters affecting wage loss such

as the claimant’s age, education, and work experience.  Eckhart v. Willis Shaw Express,

Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998).  Considering factors that may affect an

employee’s future earning capacity, the Court considers the claimant’s motivation to

return to work, since a lack of interest or negative attitude impedes our assessment of the

claimant’s loss of earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d

769 (2000).
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At this time, the claimant is 74 years of age, and the parties stipulated to the

claimant’s 10% whole body impairment due to his admittedly compensable injury.  The

claimant’s testimony reveals that he is a college graduate with a teaching degree and has

taught speech and biology in the past.  The claimant also worked as a bill collector for

General Motors, an insurance salesman, and in chemical sales.  

The claimant did undergo surgery for his L4/5 disc herniation and the Functional

Capacity Evaluation reveals that the claimant’s work level has decreased since his

compensable injury.  The Functional Capacity Evaluation and the vocational assessment

reveals that the claimant can only do sedentary type work.  The key is to determine the

extent to which the compensable injury has affected the claimant’s ability to earn a

livelihood.  Clearly, the claimant had considerable medical conditions prior to the

compensable injury and continues to have considerable medical problems that are

unrelated to his compensable injury.  It is also clear to this examiner, however, that the

claimant’s functional ability and work level status has significantly decreased since his

compensable injury.  As a result, it is clear to this examiner that the claimant has

sustained some wage loss as a result of his compensable injury.  In taking into account

all the relevant factors to consider when determining wage loss and after a thorough

review of the record now before the Commission, I find that claimant has sustained wage

loss in the amount of 25% over and above his stipulated anatomical impairment of 10%
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for a total of 35%.  Therefore, I find that claimant has proven by a preponderance of the

evidence that he is entitled to wage loss disability benefits in the amount of 25% over and

above his stipulated anatomical impairment rating.  I further find that the claimant’s

attorney, the Honorable Terence C. Jensen, is entitled to the maximum statutory

attorney’s fees for the permanent benefits awarded herein.

Respondent No. 1 has alleged that the Second Injury Fund has liability in this case

due to the claimant’s preexisting conditions which combine with his compensable injury.

Second Injury Fund liability comes into question after only three hurdles have been

overcome.  First, the employee must have suffered a compensable injury at his present

place of employment.  Second, prior to that injury the employee must have had a

permanent partial disability or impairment.  Third, the disability or impairment must have

combined with the recent compensable injury to produce the current disability status.

Mid-State Const. Co. v. Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1998).  I do

not find that the preponderance of the evidence in the present matter shows that the

Second Injury Fund is liable.  The claimant’s gout, osteoarthritis, degenerative joints, and

other conditions have largely been controlled by medication.  Respondent No. 1 has

thrown out a broad assertion that the claimant’s previous conditions are permanent

conditions which would invoke the Second Injury Fund liability.  As stated in Mid-State

Const., the disability or impairment must have combined with the recent compensable



BILL MASSEY - F603013

-16-

injury to produce the current disability status.  Clearly, the claimant had no restrictions

prior to the compensable injury, and the claimant was performing his work duties without

any problem.  However, after the compensable injury, claimant underwent surgery and

a Functional Capacity Evaluation that requires sedentary work and specifically found

claimant could not go back to his teaching career.  Based upon the evidence now before

the Commission, I find that the preponderance of the evidence does not show that the

Second Injury Fund is liable.  Therefore, the wage loss disability benefits awarded herein

are solely the responsibility of Respondent No. 1.

AWARD

Respondents are herein directed and ordered to pay the claimant for his additional

25% permanent disability benefits for wage loss over and above his 10% anatomical

rating forthwith.  Said sums accrued shall be paid in a lump sum without discount.

The maximum attorney’s fees are herein awarded to the claimant’s attorney, the

Honorable Terence C. Jensen, pursuant to A.C.A. § 11-9-715.

This award shall bear interest at the legal rate pursuant to A.C.A. § 11-9-809 until

paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


