
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F710770

MICHAEL S. MAIN,  EMPLOYEE CLAIMANT

MCGEHEE METALS, INC., 
UNINSURED EMPLOYER RESPONDENT 

OPINION FILED MAY 20, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on February 20,
2009 at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by the HONORABLE KENNETH E. BUCKNER, Attorney at Law, Pine
Bluff, Arkansas.

Respondent represented by the HONORABLE BRANDON ROBINSON and the HONORABLE
MICHAEL J. DENNIS, Attorney at Law, Pine Bluff, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

benefits and attorney’s fees.

At issue is the correct anatomical impairment rating pursuant to Ark. Code Ann. §11-9-

521; credit for an advanced payment of compensation as defined by Ark. Code Ann. §11-807; and

controversion per Ark. Code Ann. §11-9-715.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant. 

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on September 19,

2005 at which time the claimant sustained a compensable injury at a compensation rate of

$320.00/$240.00.  Medical expenses and an 88% impairment rating to the right arm, assessed by

Dr. Lytle at the end of the healing period on August 24, 2007, have been accepted.   Instead of

indemnity benefits, the claimant received his salary of $480.00 weekly until the end of 2007.  On

January 1, 2008, the employer changed the payments to the incorrect compensation rate of 

$213.00 a week.  On December 20, 2008, the rate was adjusted to $240.00, and payments

continued until February 20, 2009.  At the telephone conference, the respondents conceded the
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correct compensation rate is $240.00, but declined to pay attorney’s fees on the error or make up

the difference of $27.00 weekly, contending there had been an overpayment.

The claimant contends the employer is not entitled to a credit in permanent partial

disability benefits  for the salary paid because there was no agreement the claimant was receiving

an advanced payment of compensation.  The claimant relies on Varnell v. Union Carbide, 24 Ark.

App. 185, 779 S. W. 2d 543 (1998). The claimant also contends he has no functional use of the

injured arm and hand (see Dr. Lytle’s report of August 24, 2007) so he is entitled to payment of

244 weeks x 100% impairment x $320.00.   Alternatively, he would be entitled to 244 weeks x

88% x $240.00.  The compensation rate, difference in benefits until August 24, 2007, and rating

have been controverted and attorney’s fees are owed.

The respondent contends all appropriate benefits have been paid.  The claimant is entitled

to payment of 213 weeks of benefits x 88% x $240.00 subject to a credit for an overpayment

from the date of injury to the end of  2007, while the claimant was receiving his salary which was

an advanced payment of compensation.  The respondent further contends light duty was made

available to the claimant which he declined.  The incorrect compensation rate was a clerical error,

not an attempt to controvert this claim.

The following were submitted without objection and comprise the evidence of record: the

parties prehearing questionnaires and exhibits contained in the transcript.  The parties filed post-

hearing briefs.  

The following witnesses testified at the hearing: the claimant,  who wore an extensive brace

on his left arm, and Mr. McGehee, the business owner.

The claimant, age 40 (D.O.B. October 23, 1968), has a high school education.  He has

worked for the respondent-employer for 18 years operating heavy equipment, ordering and selling

parts, and performing mechanic work (Tr. p. 11, 15).  On September 19, 2005, he sustained injuries

to both arms, chest and stomach as a result of gunshot wounds.  The claimant’s health history

includes prior work-related injuries to his head and arm paid by his employer and a congenital right
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leg condition.  He filed a claim for workers’ compensation on September 13, 2007.  He receives

Social Security disability benefits.

The claimant sustained permanent impairment to his left arm with swelling, trembling, limited

range of motion, and loss of dexterity.  The claimant testified his left hand remains cold all the time

and he developed post-traumatic stress disorder (PTSD) as a result of the attack.  He does not feel

he is able to work due to PTSD, (Tr. p. 14, 43), the side effects of medication (Tr. p. 10, 19-20), and

his physical limitations (Tr. p. 11-13, 15-16).

The owner, 82 year old Mr. McGehee,  has been in business for decades.  He testified he was

unaware of changes in the law concerning the requisite number of employees needed to make

insurance mandatory.  Since consulting with an attorney, he has remedied the situation and now has

workers’ compensation insurance for his employees.

Mr. McGehee testified he has paid all the claimant’s medical expenses and continued the

claimant’s salary because he knew he would have to pay workers’ compensation sooner or later (Tr.

p. 34-35, 41).  However, this statement is inconsistent with his testimony that he thought he didn’t

need workers’ compensation insurance (Tr. p. 42).  He also testified he was trying to help the

claimant financially because Mrs. Main was suffering from cancer (Tr. p. 35-37).  And Mr. McGehee

continued the salary even after he found out he owed only 66-2/3% of the claimant’s average weekly

wage (Tr. p. 42, 37).

The claimant testified there was never any discussion of “advanced payments of

compensation,” which Mr. McGehee confirmed (Tr. p. 45).  The claimant knew his employer did not

have insurance and thought Mr. McGehee was continuing his salary to keep from getting in trouble

with the law, (Tr. p. 20-31).  Sanctions can be assessed against employers who fail to obtain workers’

compensation coverage, Ark. Code Ann. §11-9-401, §11-9-406.

Mr. McGehee testified he approached the claimant about returning to work but the claimant

denied his offer of light duty (Tr. p. 38-39, 43).  Neither the claimant nor Mr. McGehee could

remember when this conversation took place but Attorney Robinson sent the claimant a letter in
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December 2007 about returning to work (Tr. p. 24, 26, 38).    The employer obtained a release from

Dr. Lytle but none from the mental health clinic.  

The claimant stated he has no use of his left arm but Mr. McGehee testified he saw the

claimant splitting wood, using his left hand to steady the wood.  The claimant denied this accusation,

(Tr. p. 40, 44,47).

MEDICAL EVIDENCE

The claimant was shot during a robbery with a sawed off shotgun armed with three inch

magnum steel shot.  He sustained injuries to his left arm and torso (chest, liver, intestinal track),

resulting in a prolonged hospitalization, numerous surgeries, post traumatic stress syndrome and

depression with psychotic (hallucinations) features.  Dr. Charles Mabry treated the claimant’s chest

and abdomen while Dr. John Lytle treated the claimant’s left elbow.  The claimant has received

counseling at Southeast Arkansas Behavorial Healthcare from Drs. Sizemore, Wooten and Malik.

On August 24, 2007, Dr. Lytle assessed an 88% impairment rating to the claimant’s left arm

based on nerve dysfunction, loss of the elbow joint, and loss of hand strength.

Dr. Lytle’s Report of 8-24-07:
He has restricted lifting of any weight with his left arm.  He has no
functional use of the left arm or hand.

Dr. Lytle’s Report of 12-25-08:
Michael Main sustained a massive extraordinary wound to his right
(sic) arm.  He has complete loss of function of the ulnar nerve and an
unstable elbow joint.  He can move his index finger, long finger and
thumb with limited amount of grip.  This is not very functional.  I
would say that his use of the arm is only slightly better than an
amputation.

The psychiatric records indicate the claimant was involved in a motor vehicle accident in 2006

and sought chiropractic care.  His mental stress was exemplified by his reaction to a back firing

vehicle, however, this story appears in two reports (July 25, 2006 and June 4, 2007) and the claimant

mentioned it again at the hearing (Tr. p. 14).  Dr. Wooten’s report of August 27, 2007 indicates the

claimant cannot work and is unemployable.
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FINDINGS AND CONCLUSIONS

The evidence of record shows the uninsured employer paid the claimant’s full salary after the

injury and continued to do so for several months even after consulting a lawyer.  The claimant and

the employer never had an understanding of the intent of these payments.

Ark. Code Ann. §11-9-807:
Credit for compensation or wages paid.  
(a) If the employer has made advance payments for compensation, the
employer shall be entitled to be reimbursed out of any unpaid
installment or installments of compensation due.
(b) If the injured employee receives full wages during disability, he or
she shall not be entitled to compensation during the period.

Case law makes a distinction between “advance payments of compensation” and payment of

“ benefits, wages and gratuities,” Southwestern Bell Telephone Co. v. Siegler, 240 Ark. 132, 398

S.W.2d 531 (1966).  These cases usually involve payments from third parties (group insurance,

disability plans) that made the claimant’s benefits exceed his salary.  Act 796 of 1993 addressed this

issue in Ark. Code Ann. §11-9-411's provision for an offset.   The amount in excess of wages paid

over the weekly compensation rate cannot be credited against an award of future benefits unless both

parties intended that the payments be compensation in advance, Looney v. Sears Roebuck, 236 Ark.

868, 371 S.W.2d 6 (1963), Varnell v. Union Carbine, 29 Ark. App. 185, 779 S.W.2d 542 (1989). 

    I find the employer’s reasons for continuing the claimant’s salary involved some gratuity as

he was trying to help the claimant’s family not only because of the claimant’s severe injuries but also

because of  his wife’s illness.

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has ended.  Ouachita Marine v. Morrison, 246 Ark 882, 440 S.W.2d 216 (1969).  The

Commission has the authority to determine permanent impairment.  Pollard v. Meridian Aggregates,

88 Ark. App. 1, 193 S.W.3d 738 (2004).

The evidence of record shows the claimant suffered muscle and nerve damage to his left arm

as a result of a gunshot blast to his elbow.  He has lost strength and dexterity in the arm and remains
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symptomatic with swelling and trembling.  According to Dr. Lytle, the condition of his arm is little

better than a complete amputation.  Therefore, I find the claimant has suffered total functional loss

of use of his arm.

Ark. Code Ann. §11-9-521:
Compensation for permanent total loss of use of a member shall be the
same as for amputation of the member.

The determination of whether a claim is controverted is a question of fact.  The purpose of

a finding of controversion is to determine liability for the claimant’s attorney’s fees, placing the

burden of litigation expense on the party which made it necessary.  Aluminum Company of America

v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  The Court has determined that failure to pay

compensation or the dilatory payment of benefits is not controversion per se, but it does shift the

burden to the carrier to justify their actions.  Horseshoe Bend v. Sosa, 259 Ark. 267, 532 S.W.2d 182

(1976), Hamrick v. Colson Co., 271 Ark. 740, 610 S.W.2d 281 (1981), Turner v. Trade Winds Inn,

267 Ark. 861, 592 S.W.2d 454 (1980), Climer v. Drake’s Backhoe, 7 Ark. App. 148, 644 S.W.2d

637 (1983).

The evidence of record shows that even after the employer decided to convert payments from

the claimant’s regular salary to workers’ compensation benefits, he paid the claimant at the incorrect

compensation rate for temporary total disability benefits and paid permanent partial disability benefits

under the wrong schedule (183 weeks as opposed to 244 weeks).  The employer also failed to obtain

a release from Dr. Mabry until Mr. Buckner prompted him by letter dated September 10, 2008.   It

took the intervention of the claimant’s attorney to get the benefits changed.  Accordingly, I find these

benefits have been controverted.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employee-employer existed among the parties on
September 19, 2005, at which time the claimant
suffered compensable injuries at a compensation rate
of $320.00/$240.00.  The healing period ended
August 24, 2007 for the arm injury and Dr. Lytle
assessed impairment at 88%.

2. The employer paid medical expenses and continued
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the claimant’s salary of $480.00 weekly from the date
of the injury until the end of 2007 for a total of
$57,600.00.

3. In 2008, the employer changed the payments to the
rate of $213.00 weekly, from January 1, 2008 to
December 20, 2008.  The compensation rate was
corrected to $240.00 from December 20, 2008 to
February 20, 2009 for a total of $12,810.30,
designated by the employer as permanent partial
disability benefits.

4. The employer is not entitled to a credit for the full
payment of the claimant’s salary as there was no
agreement regarding advance payments of
compensation and the employer was trying to help the
claimant’s family while the claimant and his wife were
recuperating.

5. The claimant has lost the functional use of his arm
entitling him to payment of additional benefits, (100%
x $320.00 x 244 weeks).  

6.  The compensation rate, difference in benefits until August 24,
2007, and the rating have been controverted and attorney’s
fees are to be paid in accordance with Ark. Code Ann. §11-9-
715, §11-9-801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.
As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

7. If they have not all ready done so, the respondent is
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN
Administrative Law Judge


