
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F811610

DEBRA MACKEY, Employee  CLAIMANT

COBB VANTRESS, INC., Employer  RESPONDENT

TYNET, Carrier RESPONDENT

OPINION FILED DECEMBER 7, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On November 12, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 10, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her left wrist on November 3,

2008.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $370.00 which would entitle her to compensation at the rate of

$247.00 for total disability and $185.00 for permanent partial disability.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Temporary total disability benefits from March 25, 2009 through a date yet to

be determined.

2.   Attorney fee.

At the time of the hearing claimant indicated that she had worked between the dates

of April 10, 2009 and April 27, 2009; therefore, those dates would be excluded from the

temporary total disability request.  Finally, respondent has raised as an issue its

entitlement to a credit for unemployment compensation benefits during the requested

period of temporary total disability benefits.

The claimant contends that as a result of her compensable injury she is entitled to

temporary total disability benefits from March 25, 2009 through a date yet to be

determined, with the exception of the period of April 10, 2009 through April 27, 2009, as

well as an attorney fee.

The respondent contends it provided claimant appropriate medical treatment for her

left wrist and she continued to work for Cobb Vantress.  Respondent has no medical

record taking claimant off work beginning March 25, 2009.  Claimant had been working at

various times under restrictions.  As of February 13, 2009, she had unrestricted use of her

right hand; however, she had restrictions on the left side.  On April 10, 2009, she

apparently told Dr. Henley that she did not want to return to work; however, he continued

her at work with the same restrictions on the left hand of no lifting over five pounds.  On

April 21, 2009, Dr. Henley continued with those same restrictions.  Respondent has

provided work available to claimant within the restrictions placed on her by her treating

physicians.  Claimant is not entitled to temporary total disability benefits as a result of this

injury.  Specifically, she returned to work following the left wrist injury and the respondent

has accommodated any restrictions placed on her.  Respondent requests credit for

unemployment benefits paid during the requested period of temporary total disability.

From a review of the record as a whole, to include medical reports, documents, and
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other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 10, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$370.00 which would entitle her to compensation at the rate of $247.00 for total disability

benefits and $185.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   As a result of her compensable left wrist injury, claimant is entitled to temporary

total disability benefits beginning March 25, 2009 and continuing through April 9, 2009. 

4.   Respondent has controverted claimant’s entitlement to unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 47-year-old woman who has worked for the respondent on two

occasions for a total of 27 years.  Claimant’s last period of employment with respondent

began in November 1997.  Throughout her work history with the respondent claimant has

performed a number of different jobs, primarily on the respondent’s processing line.  

The parties have stipulated that claimant suffered a compensable injury to her left

wrist while working for respondent on November 3, 2008.  Apparently, the claimant had

previously suffered a work-related injury to her right wrist in the form of carpal tunnel

syndrome.  Claimant was being treated for that condition by Dr. Henley and she was
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evaluated by him for her left wrist complaints on November 18, 2008.  Dr. Henley

diagnosed claimant’s condition as left-sided carpal tunnel syndrome and this diagnosis

was confirmed by a nerve conduction test.

Claimant eventually underwent a release of her right carpal tunnel and continued

to be evaluated by Dr. Henley with regard to her left wrist.  When an injection did not

alleviate claimant’s symptoms, Dr. Henley performed a carpal tunnel release of the

claimant’s left wrist on March 25, 2009.  Claimant subsequently returned to work for the

respondent and continued working until she was terminated after obtaining too many

points in violation of the respondent’s attendance policy.

Claimant has filed this claim contending that she is entitled to temporary total

disability benefits as a result of her left wrist injury beginning March 25, 2009 and

continuing through a date yet to be determined, with the exception of the time period

between April 10, 2009 and April 27, 2009.

ADJUDICATION

First, I believe it is important to note that the claim in this case involves a request

for temporary total disability benefits relating to the claimant’s left carpal tunnel syndrome.

This is important to note since claimant previously had a compensable right carpal tunnel

syndrome and there is also some reference in the evidence regarding a left shoulder

injury.  It is unknown whether or not the left shoulder injury was accepted by the

respondent as compensable.  Nevertheless, the hearing in this claim involves the left-

sided carpal tunnel syndrome.

The injury to claimant’s left wrist is a scheduled injury.  An employee who suffers

a scheduled injury is entitled to receive temporary total disability benefits or temporary

partial disability benefits during their healing period or until they return to work, whichever

occurs first, regardless of whether there is a total incapacity to earn wages.  Wheeler
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Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  In this

particular case, I find that claimant remained within her healing period from the date of her

stipulated injury on November 3, 2008 and that this continued until she was released by

Dr. Henley at maximum medical improvement on July 7, 2009.  However, the evidence also

indicates that claimant returned to work before her healing period ended.  Therefore,

because she suffered a scheduled injury she is only entitled to receive temporary total

disability benefits until she returned to work.

After the claimant’s compensable left wrist injury in November 2008 she

subsequently underwent surgery on the right wrist by Dr. Henley on December 31, 2008

and was off work for a period of time before returning to work.  However, with respect to

the claimant’s left wrist injury, she did not miss any work for the respondent until the date

of her surgery on March 25, 2009.  This was the date Dr. Henley performed the carpal

tunnel release on claimant’s left wrist.  According to claimant’s contentions at the hearing,

she returned to work for the respondent for the period of April 10, 2009 through April 27,

2009.  Because claimant returned to work before her healing period ended, her entitlement

to temporary total disability benefits ended on that date.

With respect to this issue, I note that it is unclear from the evidence presented

exactly which day claimant returned to work for the respondent after her surgery on March

25, 2009.  Certainly, claimant testified that she did work on April 15, 2009 and there is

some indication that claimant actually worked before that date, and given claimant’s

contention that she worked for the respondent beginning on April 10, 2009, I have

accepted this day as the date claimant returned to work for the respondent.  Therefore,

even though the claimant may have remained within her healing period, she returned to

work for the respondent as of April 10, 2009, and would no longer be entitled to temporary

total disability benefits.

In reaching this decision, I note that much of the testimony at the hearing related
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to the respondent’s termination of the claimant and whether or not claimant had actually

accumulated enough points to warrant her termination.  However, that testimony primarily

deals with whether or not the claimant has a capacity to earn wages absent the respondent

returning her to work within her restrictions.  However, as previously noted, for a scheduled

injury a claimant is entitled to temporary total disability benefits during their healing period

or until they return to work, whichever occurs first.  In this case, the claimant returned to

work before her healing period ended; therefore, her entitlement to temporary total

disability benefits ended as well.  Significantly, I believe it is also important to note that Dr.

Henley never took the claimant off work subsequent to her return to work for the

respondent.  Instead, it was his opinion that claimant could continue working for the

respondent within restrictions.

In summary, the injury to the claimant’s left wrist was a scheduled injury.  An

employee who suffers a scheduled injury is entitled to receive temporary total disability

benefits or temporary partial disability benefits during their healing period or until they

return to work, whichever occurs first, regardless of whether there is a total incapacity to

earn wages.  Wheeler Construction Company, supra.  Here, the claimant underwent

surgery for her left wrist injury by Dr. Henley on March 25, 2009.  According to her

contentions she returned to work for the respondent on April 10, 2009.  Since claimant

returned to work before her healing period ended, she is entitled to temporary total

disability benefits from March 25, 2009 through April 9, 2009.  

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to temporary total disability benefits from March 25, 2009 through April 9,

2009.  Respondent has controverted claimant’s entitlement to unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney
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fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $593.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


