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STATEMENT OF THE CASE

A hearing was held in the above styled claims on April 27,

2009, in Springdale, Arkansas.  The deposition of Dr. Tom Patrick

Coker was taken on March 25, 2009, and has been admitted as

Respondents’ Joint Exhibit No. 1.  The deposition of Dr. Robert

Tomlinson was taken on April 20, 2008, and has been admitted as

Respondents’ Joint Exhibit No. 2.

A pre-hearing order was entered in this case on February 9,

2009.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 4, 2007, the relationship of employee-employer-

carrier existed between the claimant, Peoplease Corp.,

and American Home Assurance.

3. On May 4, 2007, the appropriate weekly compensation rates

were $504.00 for total disability and $378.00 for

permanent partial disability.

4. On May 4, 2007, the claimant sustained a compensable

injury to his right knee.

5. Respondent, American Home Assurance, has paid all medical

benefits through November 2, 2007, all temporary

disability benefits through November 2, 2007, and

permanent partial disability benefits for a permanent

physical impairment of 10 percent to the leg.

6. On July 29, 2008, the relationship of employee-employer-

carrier existed between the claimant, Peoplease Corp.,

and Arch Insurance Company.

7. On July 29, 2008, the claimant again sustained a

compensable injury to his right knee.

8. On July 29, 2008, the appropriate weekly compensation

rates were $492.00 for total disability and $369.00 for

permanent partial disability.



Owen-F704764/F807757 3

9. All appropriate medical benefits have been applied

through December 9, 2008, and all temporary disability

benefits have been paid through December 9, 2008.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

and additional temporary total disability benefits from

December 10, 2008 through a date yet to be determined.

2. Liability between the carriers for any additional

benefits.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant contends that he suffered a
right knee injury while working for the
respondent in Tulsa, Oklahoma on May 4, 2007.
The claimant contends that he suffered another
injury on July 29, 2008.  The claim was
accepted and benefits were paid by the
respondent. The claimant contends he is
entitled to additional temporary total
disability and additional permanent partial
disability and attorney’s fees. This is based
on the respondent not taking into account his
per diem monthly income which would have
increased his TTD and PPD rates. The claimant
contends the respondents owe a total of
$4,161.20.  Attached hereto in the medical
records index is a clinic note from Dr. Coker
dated December 9, 2008.  Afer receipt of this
clinic note Gallagher Bassett which had
previously accepted the claimant’s injury
which occurred on July 29, 2008 as compensable
now denies the claim and states that it is
related to a previous injury dated back to May
4, 2007.  At some point the carriers changed.
The claimant contends he is entitled to
ongoing TTD and additional medical treatment
regardless of which carrier is responsible.”
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In regard to these issues, Respondent/Carrier No. 1, American

Home Assurance Company, contends:

(a) Claimant sustained an aggravation or new
injury on July 29, 2008.

(b) Respondent Carrier No. 1 has no liability
for medical or weekly benefits flowing
from the July 29 accident.

In regard to these issues, Respondent/Carrier No. 2, Arch

Insurance Company, contends:

“The claimant was initially injured while
working for Butler Transportation in 2000.  At
that point, the claimant underwent extensive
knee surgery, including an ACL repair. The
claimant was treated by Dr. Cohen, who
indicated that he would have a disability
rating. In 2007, the claimant had a second
injury that resulted in another surgery for
removal of meniscus. The claimant was treated
for that injury by Dr. Tomlinson who assigned
a 10% rating to the knee.

On July 29, 2008, the claimant sustained
another knee injury that was accepted by
respondent #2 as a compensable injury. The
claimant was again treated by Dr. Tomlinson
who has recommended a chondral site
transplant. The respondent #2 had the claimant
then evaluated by Dr. Sites. Dr. Sites
indicated that he did not find sufficient
evidence for that type of surgery. Instead, he
recommended conservative treatment.

 The claimant was then evaluated by Dr. Coker,
who noted that the claimant had no acute
injury or effusion and opined that he did not
believe that the injury in July 2008 caused
any permanent damage or need for treatment.

 
The respondent #2 contends that the
recommended surgery by Dr. Tomlinson is not
reasonable and/or necessary. Secondly, if it
is necessary, it is not related to the
claimant’s injury in July 2008.  In the
alternative, that the surgery should be
appointed by the respondents.”
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DISCUSSION

I. ADDITIONAL MEDICAL SERVICE

The first issue to be addressed is the claimant’s entitlement

to additional medical services, as recommended by Dr. Robert

Tomlinson.  Primarily, these additional medical services involve an

exploratory and therapeutic surgery on the claimant’s right knee.

As indicated by Dr. Tomlinson, the exact nature or type of the

treatment to be provided can only be accurately ascertained after

visual inspection of the damage to the claimant’s right knee.  The

burden rests upon the claimant to prove that these recommended

medical services constitute “reasonably necessary medical services”

for one or both of the admittedly compensable injuries to his right

knee, which occurred on May 4, 2007, and July 29, 2008.

In order to constitute “reasonably necessary medical services”

under Ark. Code Ann. §11-9-508, the medical services in question

must be necessitated by or connected with one or both of the

foregoing compensable injuries.  However, one or both of these

compensable injuries need not be the sole or even “major” cause of

the claimant’s need for these medical services.  One or both of

these compensable injuries need only be a cause or contributing

factor in the claimant’s need for these medical services.  The

claimant must further prove that the medical services in question

have a reasonable expectation of successfully accomplishing their

intended purpose or goal, at the time such services are rendered.

The record reveals that the claimant has had a number of

injuries to his right knee.  There is also no doubt that the
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claimant had some degree of permanent damage to this joint, prior

to the first compensable injury that is involved in this claim

(i.e., the injury of May 4, 2007).  It is also undisputed that the

initial injury involved in this claim resulted in additional

permanent damage to the claimant’s right knee.  Finally, the record

contains ample objective evidence to show that the claimant

sustained further trauma to this portion of his anatomy in the

employment-related accident of July 29, 2008.  The claimant’s

testimony, which is supported by the other evidence presented,

shows that the current episode of right knee pain and difficulties

occurred contemporaneously with the employment-related accident of

July 29, 2008.

It is apparent from the medical record that all of the

physicians that have seen or evaluated the claimant are of the

opinion that the claimant’s current complaints with his right knee

are bona fide and require further medical evaluation or treatment.

The only differences in their opinions concern the etiology of the

claimant’s current right knee complaints and the treatment

modalities that they believe to be appropriate.

In his reports, Dr. Robert Tomlinson indicated that the

claimant’s current episode of difficulties and his need for medical

treatment of these difficulties were related to the employment

accident and compensable injury of July 29,2008 (Respondent/Carrier

No. 1's Exhibit No. 1, Page 53). However, in his deposition, Dr.

Tomlinson elaborated and somewhat modified this previous stated
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opinion.  He also elaborated the nature of the additional medical

services he was recommending.

It was Dr. Tomlinson’s testimony that he attributed the

claimant’s current need for medical services to the compensable

injury of July 29, 2008, because it was his opinion that this

injury precipitated the claimant’s current episode of right knee

difficulties and it was the fact that the claimant’s right knee was

symptomatic that resulted in the need for additional medical

services. He recognized that it was his opinion that the claimant’s

current episode of symptoms in his right knee was likely due to a

loss of the cartilage covering of various surfaces of the knee

joint and that some of this loss was present prior to the

compensable injury of July 29, 2008.  However, he concluded that

the mere presence of this objectively demonstrated cartilage loss

would not have further evaluation and treatment, if it had remained

asymptomatic (as it apparently had been for some time prior to July

29, 2008).  He also opined that the employment-related accident of

July 29, 2008, could have even produced additional cartilage loss.

In regard to his recommended program of treatment, Dr.

Tomlinson testified that the recommended surgery was intended to be

both diagnostic and therapeutic.  He was clear that he could not be

reasonably certain as to the type of the therapeutic procedures

that would offer the best chance of success, until he was actually

inside the claimant’s knee joint and could visibly inspect the

damage.  It was his testimony that (based upon his observations

during the prior surgery in 2007, his subsequent clinical
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evaluations, and the results of the MRI tests) it was his opinion,

the claimant’s current symptoms  were likely due a total loss of

the protective cartilage protecting the surface of various portions

of the claimant’s right knee.  In the event that this diagnosis was

confirmed by  visual inspection of the interior of the claimant’s

right knee, it was his expert opinion that a chondral transplant

would be the  method of treatment most likely to provide adequate

lasting repair of this damage and relieve the claimant’s current

symptoms.

From the reports and records of Dr. Terry Sites, it appears

that it was his initial opinion that the claimant’s episode of

difficulties, beginning on July 29, 2008, could be the result of

either a chondral and bone contusion or more permanent chondral

loss.  He further indicated that if the cause of the claimant’s

current episode of right knee difficulties was a simple chondral

and bone contusion (from the accident of July 29, 2008),  it would

significantly improve with time and physical therapy.  However, the

record shows that the claimant has undergone the recommended

program of physical therapy without any significant improvement.

In his records, Dr. Sites further stated that, if the claimant’s

current episode of difficulties was the result of chondral loss,

then surgical treatment to repair this damage would be medically

appropriate.  However, it was his further opinion that the repair

of the chondral damage should first be attempted by using the

microfracture technique, before considering a chondral transplant.

However, he did not disagree that a chondral transplant might
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ultimately be necessary.  In regard to any areas of chondral

damage, Dr. Sites opined that, if the only areas requiring repair

were those areas of damage that were previously observed by Dr.

Tomlinson, during the September 18, 2007 surgery, then the

necessity for the treatment of these areas would most likely be due

to the compensable injury of May 4, 2007.  If the areas requiring

repair involved other portions of the claimant’s knee joint, then

it was his opinion that the repair of these defects would be more

likely due to the compensable injury of July 29, 2008.

In his report of December 9, 2008, Dr. Tom Patrick Coker

stated his views on the claimant’s current episode of right knee

difficulties.  He expressed the opinion that the claimant’s

compensable injury of July 29, 2008, is not causing any “permanent

damage” to the claimant’s right knee.  He went on to state that he

“agreed” with Dr. Site that the claimant could benefit from a

program of physical therapy.  However, as previously noted, the

claimant completed this program, but obtained no significant relief

of his symptoms.  Dr. Coker also stated that he “agreed” with Dr.

Sites that the claimant’s current knee problems “are probably

related to his pre July workers’ comp injury.”  However, it is

important to note that this does not appear to have been Dr. Sites

conclusion.  In his reports and records, Dr. Sites clearly

indicated that the claimant’s current episode of right knee

difficulties might or might not be related to the compensable

injury of July 29, 2008.  In this report, Dr. Coker voiced his

opinion on the various possible treatment modalities available to
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repair chondral damage.  He began by initially stating that he was

not an “expert” on chondral transplants.  He further stated that he

was not entirely certain what type of chondral transplant were

being discussed or contemplated.  However, it appears from his

report that he erroneously opined that Dr. Tomlinson was

considering some type of  “fetal” transplant, which is not the

case.  Dr. Coker also stated that he was not personally aware of

any “papers” that indicated such a procedure would have any better

chance of success than other types of chondral site transplants,

which were all (in his opinion) difficult and “not very reliable.”

He went on to state that an OATS procedure would be more reliable

and that microfracture technique (abrasion arthroplasty) would be

the easiest, but would provide the least long lasting relief.  In

his deposition, Dr. Coker testified that he would defer to Dr.

Tomlinson on the appropriate treatment modality to be employed,

once visible inspection of the damage to the claimant’s knee had

been completed.  He further acknowledged that Dr. Tomlinson, having

had the opportunity to visibly observe the interior of the

claimant’s knee in 2007, would be in a better position to ascertain

the appropriate treatment modality to be employed.

Dr. Tomlinson is a board certified orthopedic surgeon with

particular expertise in the evaluation and treatment of knee

injuries and conditions. He has also been the claimant’s primary

treating physician for both the compensable injury of May 4, 2007

and the compensable injury of July 29, 2008.  During this lengthy

course of treatment, he has personally evaluated the claimant on
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numerous occasions and had the opportunity to review all the

claimant’s radiographic testing.  As emphasized by both Dr. Sites

and Dr. Coker, he is also the only physician to have had the

opportunity to visibly inspect the various components in the

claimant’s right knee.

  Dr. Sites is also a board certified orthopedic surgeon and

has particular expertise in the evaluation and treatment of knee

injuries and conditions.  However, he has seen the claimant on only

one occasion and then only for a medical evaluation requested by

the respondent.  According to the claimant’s testimony, which I

find to be credible, this visit lasted approximately twenty

minutes.  

Dr. Coker is also a board certified orthopedic surgeon with

particular expertise in the evaluation and treatment of knee

injuries and conditions.  However, he has seen the claimant on only

two occasions, one of which was on October 8, 2003, and the other

on December 8, 2008.  According to the claimant’s testimony, which

I find to be credible, the December 9, 2008, visit also lasted

approximately twenty minutes.

After consideration of the evidence presented, I find that the

expert medical opinions of Dr. Tomlinson, on the cause of the

claimant’s current episode of knee difficulties and the appropriate

treatment to be provided for these difficulties, is entitled to the

greater weight and credit.  His opinions are clearly stated within

a reasonable degree of medical certainty.  His expertise in the

area of medicine associated with the evaluation and treatment of
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knee injuries and conditions is, at least equal to that possessed

by the other medical experts. In fact, it appears that his

expertise and familiarity with some of the potential treatment

modalities in this case are clearly superior to that possessed by

some of the other medical experts.  Most importantly, as the

claimant’s long time treating physician, he obviously has far more

knowledge of the facts and circumstances surrounding this

particular case.  In this regard, I would note that both the other

medical experts have specifically recognized Dr. Tomlinson’s

superior position, as the claimant’s long standing treating

physician, and indicate that they would defer to his judgement on

issues surrounding the claimant’s current right knee difficulties.

There is no doubt that the compensable injury of May 4, 2007,

caused permanent physical damage to the claimant’s right knee,

particularly to the chondral surface of the femoral condyle.  It is

my further opinion that the greater weight of the credible evidence

further shows that the compensable injury of July 29, 2008, could

have caused additional permanent chondral damage.  When this fact

that the July 29, 2008 injury could have reasonably produced such

additional chondral damage is considered in light of the

contemporaneous onset of the claimant’s current episode of

symptoms, the existence of this possible cause becomes likely or

probable.

Therefore, I find that the additional medical services

recommended by Dr. Tomlinson were necessitated by or causally

connected to both the claimant’s compensable right knee injuries of
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May 4, 2007 and July 29, 2008.  Thus, the claimant has proven the

first element necessary for these medical services to be

“reasonably necessary”, under Ark. Code Ann. §11-9-508.  

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the additional medical services recommended by Dr.

Tomlinson in the form of a surgical exploration of the claimant’s

right knee, unquestionably have a reasonable expectation of

accomplishing their intended purpose of accurately determining the

nature and extent of the physical damage caused by the claimant’s

compensable injuries and allowing the formulation of an appropriate

program of remedial treatment.  It is my further opinion that, if

this exploratory surgery reveals that the claimant’s difficulties

are likely due to a chondral loss, then the chondral transplant, as

recommended by Dr. Tomlinson, would be the procedure providing the

greatest likelihood of success in correcting the actual physical

damage caused by the compensable injuries and alleviate the

claimant’s symptoms and limitations.  In reaching this decision, I

recognize that Dr. Coker had termed this procedure “experimental”.

However, I do not concur. The fact that Dr. Coker is obviously

unfamiliar with this procedure and does not utilize it, does not

make it experimental.  As Dr. Tomlinson states in his deposition,

he has performed a number of these procedures with success.  I also

recognize that Dr. Sites has recommended attempting the

microfracture procedure before considering a chondral transplant

apparently because it is cheaper.  However, as indicated by Dr.
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Coker, even if this procedure was successful, the relief provided

would be of more limited duration.  Thus making it more expensive

in the long run.  

  In summary, I find that the claimant has proven by the

greater weight of the credible evidence that the additional medical

services, which have been recommended by Dr. Tomlinson, constitute

“reasonably necessary medical services” for both his compensable

injuries of May 4, 2007, and July 29, 2008.  As both injuries have

necessitated these medical services, I find both respondents to be

liable for the expense of these services with each respondent

liable for one half of the expense.  This liability is subject to

the medical fee schedule established by this Commission.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue is the claimant’s entitlement to additional

temporary total disability benefits from December 10, 2008 through

a date yet to be determined.  The burden rests upon the claimant to

prove his entitlement to these benefits.  As the compensable injury

in this case is to a portion of the claimant’s body that is

scheduled under Ark. Code Ann. §11-9-521, the claimant must prove

that he has continued within his healing period from the effects of

his compensable injury or injuries and has not “returned to work.”

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the credible medical evidence presented.  Applicable case law

provides that the healing period continues until the claimant has

achieved the maximum benefit of time and medical treatment in the
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healing of the actual physical damage caused by the compensable

injury or injuries and nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement.

The medical evidence shows that the claimant continued under

active medical treatment for his compensable injury of July 29,

2008, by Dr. Tomlinson through August 27, 2008.  The reports and

deposition of Dr. Tomlinson clearly indicate that it was his expert

medical opinion that the claimant has continued in need of further

medical treatment for his compensable right knee injury or injuries

since August 27, 2008. When the claimant was seen by Dr. Terry

Sites, for an “independent medical examination” at the demand of

respondent Arch Insurance, Dr. Sites also recommended continued

medical treatment.  When the claimant was seen by Dr. Coker, again

at the direction of Arch Insurance Company, he also opined that

further medical services were medically appropriate.  There is

absolutely no medical evidence  that any physician has opined that

the claimant has ever achieved the maximum benefit of time and

medical treatment for his right knee difficulties.

Therefore, it is my opinion that the claimant has proven by

the medical evidence that he has continued within his healing

period from the effects of his compensable right knee injury or

injuries from December 10th through a date yet to be determined.

This satisfies the first requirement for his entitlement to the

additional temporary total disability benefits he now seeks.

The evidence shows that the claimant had been released to

return to light or limited duty by Dr. Tomlinson, on August 27,
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2008.  This release restricted the claimant only to “sit down”

work.  The claimant testified that the respondents had not provided

him with such limited or light duty position and had, in fact,

informed him that he would not be put back to work until he got a

full release from the doctor.  No doctor has given the claimant

such a release.  Finally, the claimant testified that he had not

returned to work in any capacity for any employer from December 10,

2008 through the date of the hearing.

After consideration of all the evidence presented, it is my

opinion that the claimant has also proven by a preponderance of the

evidence that he has not “returned to work” during the period that

he now seeks additional temporary total disability benefits.  Thus,

he has proven the second requirement for his entitlement to

temporary total disability benefits during this period.

Finally, it becomes necessary to determine which

respondent/carrier has liability for these additional temporary

total disability benefits.  The record reveals that the claimant

was physically able of performing his assigned employment duties

for the respondent, following his compensable injury of May 4,

2007, from on or about November 2, 2007 until the date of his

second injury on July 29, 2008.  The claimant’s testimony reflects

that during this period he experienced no difficulties with his

right knee and required no medical services.  This testimony is

supported by the other evidence presented.

After consideration of all the evidence presented, it is my

opinion that Respondent/Carrier No. 2, Arch Insurance Company, is
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solely liable for the additional temporary total disability

benefits to which the claimant has proven himself entitled.  I

recognize that I have previously found that the claimant’s injury

of May 4, 2007 is also playing a causal or contributing role in the

claimant’s current  need for additional medical treatment (i.e.,

this treatment contemplates the possible repair of chondral damage

from both the compensable injury of May 4, 2007, as well as any

additional damage from the injury of July 29, 2008).  However, as

previously stated, the evidence unquestionably shows that the

claimant was asymptomatic and physically capable of performing his

regular assigned employment activities for the respondent, despite

the existence of the permanent damage caused by the compensable

injury of May 4, 2007, until the compensable injury of July 29,

2008.  It was only after the further injury and damage which was

caused by the July 29, 2008 compensable injury, that the claimant’s

right knee became symptomatic and disabling. In essence, the

employment-related injury of July 29, 2008, was the straw that

broke the camel’s back.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation has jurisdiction of this

claim.

2. On May 4, 2007, the relationship of employee-employer-

carrier existed between the claimant, Peoplease Corp., and American

Home Assurance.  
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3. On May 4, 2007, the appropriate weekly compensation rates

were $504.00 for total disability and $378.00 for permanent partial

disability.

4. On May 4, 2007, the claimant sustained a compensable injury

to his right knee.

5. Respondent/carrier No. 2, American Home Assurance, has paid

all medical and temporary disability benefits for this compensable

injury that accrued through November 2, 2007.  Respondent/carrier

No. 2, American Home Assurance, has also paid the claimant

permanent partial disability benefits attributable to a 10 percent

permanent physical impairment to the leg.

6. On July 29, 2008, the relationship of employee-employer-

carrier existed between the claimant, Peoplease Corp., and Arch

Insurance Company.

7. On July 29, 2008, the appropriate weekly compensable rates

were $492.00 for total disability and $369.00 for permanent partial

disability.

8. On July 29, 2008, the claimant sustained a compensable

injury to his right knee.

9. Respondent/carrier No. 2, Arch Insurance Company, has paid

all medical and temporary disability benefits for this compensable

injury that accrued through December 9, 2008.

10. The additional medical services recommended by Dr. Robert

Tomlinson for the claimant’s current right knee difficulties

represent “reasonably necessary medical services” for the

claimant’s compensable right knee injuries of May 4, 2007 and July
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29, 2008. Specifically, the claimant has proven by the greater

weight of the credible evidence that the recommended medical

services are necessitated by or connected with both the compensable

injury of May 4, 2007 and the compensable injury of July 29, 2008.

The claimant has further proven by the greater weight of the

credible evidence that the medical services recommended by Dr.

Tomlinson have a reasonable expectation of accomplishing their

intended purposes or goals.  Thus, each respondent/carrier is

liable for one half of the expense of these medical services.  This

liability is subject to the Commission’s medical fee schedule.

11. The claimant has proven by the greater weight of the

credible evidence that he has remained temporarily totally

disabled, as a result of his compensable knee injury of July 29,

2008, from December 10, 2008 through a date yet to be determined.

Respondent/carrier No. 2, Arch Insurance Company, is solely liable

for these temporary total disability benefits.

12. Both respondent/carriers have controverted the claimant’s

entitlement to any additional benefits.

13. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the additional temporary total

disability benefits herein awarded.  As respondent/carrier No. 2,

Arch Insurance Company, is solely liable for these additional

temporary total disability benefits, it is also solely liable for

the respondents’ portion of the controverted attorney’s fee.
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ORDER

All of the respondents shall be liable for the expense of the

additional medical services recommended by Dr. Robert Tomlinson for

evaluation and treatment of the claimant’s right knee difficulties.

Respondent/carrier, American Home Assurance and respondent/carrier

Arch Insurance Company, are each liable for one half of the expense

of these medical services.  This liability is subject to the

medical fee schedule established by this Commission.

Respondent/carrier No. 2, Arch Insurance Company, shall pay to

the claimant additional temporary total disability benefits (at its

appropriate weekly rate) for the period beginning December 10,

2008, and continuing until a date yet to be determined.

Respondent/carrier No. 2, Arch Insurance Company, shall be

liable to the claimant’s attorney for the maximum statutory

attorney’s fee on the additional controverted temporary total

disability benefits herein awarded.  One-half of this fee shall be

the sole obligation of this respondent, in addition to such

benefits.  The remaining one-half of this fee shall be withheld by

this respondent from the additional temporary total disability

benefits herein awarded.

All benefits, which have heretofore accrued, are payable in a

lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     MICHAEL L. ELLIG
 ADMINISTRATIVE LAW JUDGE


