
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F903157

JOSEPH OLES CLAIMANT

CHRISMAN READY MIX RESPONDENT
                                                       
NATIONAL UNION FIRE INSURANCE,         RESPONDENT
INSURANCE CARRIER

AIG CLAIM SERVICES, TPA                           RESPONDENT

OPINION FILED OCTOBER 22, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Fort Smith, Sebastian County, Arkansas.

Claimant represented by M. KEITH WREN, Attorney, Little Rock,
Arkansas.

Respondents represented by FRANK NEWELL, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 4,

2009, in Fort Smith, Arkansas.  The deposition of Dr. Robert

May was taken on July 31, 2009, and made Joint Exhibit No. 1,

after the hearing.

A pre-hearing order was entered in this case on June 9,

2009.  This pre-hearing order set out the stipulations offered

by the parties and outlined the issues to be litigated and

resolved at the present time. Immediately prior to the

commencement of the hearing, the parties announced that they

had agreed on the appropriate weekly compensation rates, and

such a rate was inserted into the pre-hearing order.  There was

also a clarification made in regard to the issues.  This
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clarification was to the effect that the disputed injury

involves the claimant’s leg, in the area of his right hip.  A

copy of the pre-hearing order with these amendments noted

thereon was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and

are hereby accepted:

1. On all relevant dates,  the relationship of employee-

employer-carrier-third party administrator existed

between the parties.

2. The appropriate weekly compensation benefits are $550.00

for total disability and $413.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his right hip or leg on or about March 27, 2009.

2. The claimant’s entitlement to medical services, temporary

total disability from March 28, 2009 through a date yet

to be determined, and attorney’s fees.

3. Whether the claimant was performing employment services

at the time of his injury. 

In regard to these issues, the claimant contends:
  
“On March 27, 2009, the claimant was
driving a dump truck to a job site when he
stopped to use the bathroom. When he
stepped out of the truck he slipped and
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fell, breaking his hip.  He has been unable
to return to work since the accident.”
 

In regard to these issues, respondents contend:

(a) Claimant was not performing employment
services when he sustained a hip injury on
or about March 27, 2009.

(b) Claimant is not entitled to an award of
medical or weekly benefits.

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether the claimant

sustained a “compensable injury” to his right hip or leg, on

March 27, 2009. There is no doubt that the claimant did, in

fact, sustain a physical injury to his right leg, on March 27,

2009, and that this physical injury was in the form of a

fracture of his right femur, a few inches below the

trochanteric level. The dispute arises over whether this

physical injury constitutes a “compensable injury”, as that

term is used in the Act.

As previously indicated, no one disputes the actual

occurrence of a physical injury to the claimant’s right leg,

in the form of a femoral fracture, on March 27, 2009.  The

medical evidence presented clearly “establishes” the actual

existence of this physical injury and further shows that the

actual existence of this physical injury is supported by purely

“objective findings”.  Thus, the claimant has clearly met the
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statutory requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(D).  

However, the claimant must still prove that this physical

injury further satisfies the definitional requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-

9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury must arise out of
and occur in the course of the
employment.

(2) The physical injury must be caused by
a specific incident.

(3) The physical injury must be
identifiable by time and place of
occurrence.

(4) The physical injury must cause
internal physical harm to the
claimant’s body.

(5) The physical injury must require
medical services or result in
disability.

In conjunction with the first definitional requirement

that the injury must “arise out of and in the course of” the

employment is the requirement that it must occur while

“employment services” are being performed, Ark. Code Ann. §11-

9-102(4)(B)(iii). This is where the dispute focuses. 

If is apparent that the last two of these  definitional

requirements have been met.  The medical evidence presented

objectively establishes that the physical injury was in the
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form of a spiral fracture of the proximal femur that began

along the intertrochanter and extended down the femur for

several millimeters with a separation of the fracture’s

fragments.  This would clearly represent internal physical harm

to the claimant’s body. The nature and magnitude of this

physical damage was such that medical services would be

reasonably required in order to repair this damage, and that

some limitations, at least temporarily, would necessarily be

required on the claimant’s physical activities which, in turn,

would prevent him from performing his regular employment

duties.  

In regard to the remaining three definitional requirements

and §11-9-102(4)(B)(iii), the claimant testified that, on March

27, 2009, he was performing his regularly assigned employment

duties for the respondent, as a truck driver. On that date, he

had been assigned to drive a dump truck and to haul gravel from

the rock crusher to the job site where repair work was being

performed on a county road.  While he was on the way from the

respondent’s “yard” to the rock crusher, to pick up the first

load of gravel, he felt the urgent need for a bowel movement.

He pulled off the highway, in the area of a convenience

store/McDonald’s. On cross examination, he conceded that, if

the accident and injury had not occurred, he may have also

gotten something to eat later for his lunch.
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While climbing out of the truck he fell and landed on the

concrete parking lot, striking on his left side. The claimant

testified that he did not know exactly what caused him to fall.

He stated that he had severe pain in his right hip and was

unable to get up.  An ambulance was called and transported him

to the hospital.  

The initial ambulance report contained essentially the

same history and description of the accident as the claimant

related in his testimony.  The emergency room report also

recorded essentially the same history and description of the

accident with one exception.  In this report, the claimant

apparently related that in the process of the fall, his right

leg was some how “extended and rotated”.  The reports and

records of Dr. May further contains essentially the same

history and description of the accident.  

Although the claimant apparently suffered from a systemic

condition that had resulted in a “thinning” of various bones

in his body (including his femur), the deposition of Dr. May

clearly discounted the claimant’s fracture as being

“pathologic” or idiopathic. In his deposition, Dr. May

testified that the claimant’s systemic condition and thinning

of his bones would have made him more susceptible to a

fracture.  However, he was emphatic that in his opinion, based

on the type and location of the claimant’s fracture, it was
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highly unlikely or improbable that this fracture would have

occurred without some form of external stress or trauma.  

After consideration of all the evidence presented, I find

that the claimant’s testimony is credible and that his

description of the events and circumstances surrounding the

accident and injury, on March 27, 2009, is accurate. The

claimant’s testimony is consistent and he appeared credible at

the hearing. Further, his testimony, in this regard, coincides

with all of the histories recorded in the medical evidence. 

The greater weight of the credible evidence establishes

that the claimant’s fall was not idiopathic, but would fall

into the category of “unexplained”.  The evidence further shows

that the claimant’s employment placed him in the raised cab of

a dump truck, where he would be exposed to greater risk of

injury in the event of a fall. The evidence also establishes

that this fall occurred during the claimant’s regular working

hours and in the general confines of his reasonably expected

work area.  Thus, the injury arose out of and occurred in the

course of the claimant’s employment.

   The claimant’s testimony, which I find to be credible,

shows that the primary purpose for the cessation of his

assigned duties of driving his truck and attempting to climb

down from his truck, was the necessity of going to a bathroom

for an urgent bowel movement. In numerous cases, the Appellate
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Courts of this state have consistently held that accidental

injuries, which occur while a worker is engaged in such an

activity, arise out of and occur in the course of the

employment and are not barred by the provisions of Ark. Code

Ann. §11-9-102(4)(B)(iii).

In summary, it is my opinion that the claimant has proven

by the greater weight of the credible evidence that the injury

to his right leg, in the form of a fracture of his right femur,

arose out of and occurred in the course of his employment with

the respondent, was caused by a specific incident, is

identifiable by time and place of occurrence, caused internal

physical harm, required medical services, and resulted in

disability. Thus, the claimant has satisfied the definitional

requirements of Ark. Code Ann. §11-9-102(4)(A)(i) and the

injury to his right leg would represent a “compensable injury”

within the meaning of this subsection.  Further, this

accidental injury would not be excluded from the definition of

compensable injuries by the provisions of Ark. Code Ann. §11-9-

102(4)(B)(iii).

II. BENEFITS

Clearly, the claimant would be entitled to reasonably

necessary medical services for his compensable right leg

injury, under Ark. Code Ann. §11-9-508. The evidence presented

shows that the medical services rendered him by the Franklin
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County EMS, the Johnson County Hospital emergency room, and by

and at the direction of Dr. Robert May, represent “reasonably

necessary medical services” for his compensable injury.

Pursuant to the provisions of Ark. Code Ann. §11-9-508, the

respondents are liable for the expense of these services,

subject to the medical fee schedule, which has been established

by this Commission. 

Next, is the matter of the claimant’s entitlement to

temporary total disability benefits.  The burden rest upon the

claimant to prove his entitlement to such benefits.  In order

to meet this burden, the claimant must prove that he continued

within his healing period from the effects of his compensable

scheduled injury and had not “returned to work”.  

The duration of the healing period is a medical question

that must be resolved on the basis of the greater weight of the

medical evidence presented.  The healing period continues until

the claimant has achieved the maximum benefit of time and

medical treatment in the resolution of the actual physical

damage caused by the compensable injury.  Once this physical

damage has entirely resolved or at least stabilized, at a level

where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement, then the

healing period has ended.  
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In the present case, the evidence proves that the

claimant’s healing period had not ended by the date of the

hearing.  The medical records show that the claimant has been

under active medical treatment for the physical damage to  his

right femur from March 27, 2009 through at least the date of

hearing. In his deposition, Dr. May indicated that the

claimant’s healing period would likely end sometime in either

August or September of 2009.  At the August 4, 2009 hearing,

the claimant testified that he had not yet been released from

treatment by Dr. May. 

The evidence presented further shows that during this same

period the claimant had not “returned to work”.  The claimant

testified at the hearing, that he had not returned to work in

any capacity since his injury. He stated that he was hopeful

that he could return to work with the respondent, but that he

had not been released by Dr. May to do so.  He stated that he

had been physically unable to perform his previous duties, as

a truck driver, due to inability to climb in and out of trucks

or to use his right leg in a strenuous manner. In his

deposition, Dr. May also indicated that the claimant had been

prevented from performing the same type of physical activities,

as a result of his subtrochanteric fracture of his right femur.
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After consideration of all the evidence presented, I find

that the claimant has proven both of the necessary requirements

for his entitlement to temporary total disability benefits

during the period beginning March 28, 2009 and continuing

through a date yet to be determined, but at least through the

date of hearing. Thus, the claimant would be entitled to

temporary total disability benefits at the appropriate weekly

rate during this period.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On March 27, 2009, the relationship of employee-

employer-carrier existed between the parties.

3.  On March 27, 2009, the claimant earned wages

sufficient to entitle him to weekly compensation

benefits of $550.00 for total disability and

$413.00 for permanent partial disability. 

4. On March 27, 2009, the claimant sustained a

compensable injury to his right leg, in the form

of a subtrochanteric fracture of the femur.

Specifically, the claimant has proven by the

greater weight of the evidence that this

medically established and objectively documented

physical injury arose out of and occurred in the
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course of his employment with the respondent,

was caused by a specific incident, is

identifiable by time and place of occurrence,

caused internal physical harm to his body,

required medical services, and resulted in

disability. The greater weight of the credible

evidence further proves that neither the

claimant’s fall nor injury were idiopathic in

nature. Further, the evidence fails to show that

this injury occurred at a time when employment

services were not being performed. 

5. The medical services rendered to the claimant

for his femoral fracture by and at the direction

of the Franklin County EMS, the emergency room

of Johnson County Hospital, and by at the

direction of Dr. Robert May represent reasonably

necessary medical services for his compensable

injury.  Pursuant to the provisions of Ark. Code

Ann. §11-9-508, the respondents are liable for

the expense of these services, subject  to the

medical fee schedule.  

6. The claimant was rendered temporarily totally

disabled, as the result of the effects of his

compensable right leg injury for the period
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beginning March 28, 2009, and continuing through

a date yet to be determined, but no earlier than

the date of the hearing. Specifically, the

claimant has proven by the greater weight of the

credible evidence that during this time he

continued within his healing period from the

effects of his compensable scheduled injury and

had not returned to work. 

7. The respondents have denied the occurrence of

any compensable injury to the claimant’s right

leg and have controverted this claim in its

entirety.

8. The appropriate fee for the claimant’s attorney

is the maximum statutory attorney’s fee on the

controverted temporary total disability benefits

herein awarded and any additional disability

benefits which may hereinafter be due and

payable to the claimant.

ORDER

The respondents shall be liable for the expense of

reasonably necessary medical services provided to the claimant

for his compensable right leg injury by the Franklin County
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EMS, the Johnson County Hospital emergency room, and by and at

the direction of Dr. Robert May.  This liability is subject to

the medical fee schedule that has been established by this

Commission.

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning March 28, 2009 and

continuing through a date yet to be determined, but no earlier

than the date of hearing.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded. One-half of this fee

is the obligation of the respondents in addition to such

benefits.  The remaining one-half of this attorney’s fee shall

be withheld by the respondents from such benefits.

All benefits herein awarded, which have heretofore

accrued, are payable in a lump sum without discount.

  

This award shall bear the maximum legal rate of interest

until paid.

IT IS SO ORDERED.   
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                       MICHAEL L. ELLIG
                            ADMINISTRATIVE LAW JUDGE
                                         


