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Motion submitted on the record before ADMINISTRATIVE LAW
JUDGE MARK CHURCHWELL, in Little Rock, Pulaski County,
Arkansas.

The claimant was represented by HONORABLE FLOYD M. THOMAS,
JR., Attorney at Law, El Dorado, Arkansas.

Respondent No. 1 was represented by HONORABLE BETTY J.
HARDY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter has been submitted for a decision on a

documentary record by agreement of the parties.  The record

consists of Mr. Thomas’ Motion For Lump Sum Attorney’s Fees

Filed May 18, 2009; Respondent No. 1's Response Filed on

May 28, 2009; the Administrative Law Judge’s May 26, 2009

letter to the attorneys; the Stipulation filed by the

parties on June 8, 2009; and an Agreed Order filed on

June 29, 2009.



JOHN O'HARA - E306806

2

By way of history, this case has been the subject of

litigation in which it was ultimately determined that the

claimant was permanently and totally disabled as of

August 15, 2003.  Respondent No. 1 was responsible for the

claimant’s permanent disability benefits for the period from

August 15, 2003 to October 24, 2006.  Respondent No. 2 was

responsible for the claimant’s permanent disability benefits

beginning on October 24, 2006.  After litigation, Respondent

No. 2 made a retroactive payment of its portion of accrued

benefits on or about February 20, 2008.   

When Mr. Thomas filed his motion for lump sum

attorney’s fees on May 18, 2008, Respondent No. 1 was paying

Respondent No. 1's portion of the claimant’s attorney’s

controverted attorney’s fee by separate check biweekly, and

Respondent No. 2 was withholding the claimant’s portion of

the claimant’s attorney’s controverted attorney’s fee and

paying the withheld amounts to the claimant’s attorney by

separate check as well.  Consequently, Mr. Thomas was

reportedly receiving $25.12 biweekly from Respondent No. 1

and $25.24 biweekly from Respondent No. 2.
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In his motion for a lump sum attorney’s fee, Mr. Thomas

requested that his entire attorney’s fee be paid in lump

sum.  Mr. Thomas notes that, based on the claimant’s

remaining life expectancy, and Mr. Thomas’ work life

expectancy, either Mr. Thomas or his law firm will continue

to be paid attorney’s fees on a biweekly basis in this case

after Mr. Thomas will be entitled to draw full Social

Security Retirement benefits.  Mr. Thomas notes that if Mr.

O’Hara outlives Mr. Thomas, then Mr. Thomas’ law firm or Mr.

Thomas’ estate would continue to receive attorney’s fees in

this case biweekly for so long as Mr. O’Hara lives.  In

order to ensure that Mr. Thomas receives his entire fee

during Mr. Thomas’ lifetime, Mr. Thomas proposes that his

fee be paid in lump sum.

    Respondent No. 1 responded that Respondent No. 1 was

ready and willing to pay their remaining one-half fee in

lump sum, and I approved in an Agreed Order filed on

June 29, 2009, Respondent No. 1's payment of $5,670.40 to

the claimant’s attorney in lump sum to discharge Respondent

No. 1's obligation to pay Respondent No. 1's one-half
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attorney’s fee on the claimant’s permanent total disability

benefits.

Respondent No. 2, however, objects to Respondent No. 2

paying the claimant’s remaining one-half attorney’s fee in

lump sum, and Respondent No. 2 recouping the lump sum

payment from the biweekly benefits that Respondent No. 2 now

pays to the claimant.

DISCUSSION  

Because the claimant's injury occurred before July 1,

2001, the claimant's attorney's fee is governed by the

provisions of Arkansas Code Annotated Section 11-9-715 as it

existed prior to the amendments of Act 1281 of 2001. 

Arkansas Code Annotated Section 11-9-715 (Repl. 1996)

provides in part:

(a)(1)(A) Fees for legal services rendered in
respect of a claim shall not be valid unless
approved by the Workers' Compensation Commission....

(2)(B)(i) In all other cases whenever the
commission finds that a claim has been
controverted, in whole or in part, the commission
shall direct that fees for legal services be paid
to the attorney for the claimant as follows:
One-half (½) by the employer or carrier in
addition to compensation awarded; and one-half
(½) by the injured employee or dependents of a
deceased employee out of compensation payable to
them....
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Arkansas Code Annotated Section 11-9-716 provides:

(a) The Workers' Compensation Commission is
authorized to approve lump-sum attorney's fees
for legal services rendered in respect of a claim
before the commission.

(b) The lump-sum attorney's fees are allowable
notwithstanding that the award of compensation to
the injured employee is to be paid on an
installment basis.

(c) Lump-sum attorney's fees, if approved by the
commission, shall be discounted at the rate
provided in § 11-9-804, as that provision may be
amended from time to time.

In interpreting these two provisions together, the

Arkansas Court of Appeals concluded in Seward v. Bud Avants

Co., 65 Ark. App. 88, 985 S.W.2d 332 (1999):

There is nothing in § 11-9-716 that requires the
Commission to approve a lump-sum payment of the entire
amount of an attorney's fee or that prohibits the
Commission from approving a plan by which an attorney's
fee is paid partly by lump sum and partly in
installments. Since the amendment to Ark. Code Ann. §
11-9-715(a)(2)(B)(i) contains the specific language
that the half of the fee chargeable to the injured
employee or his dependents is to be paid "out of
compensation payable to them," it appears to have been
the intention of the legislature to enable the
Commission to approve the lump-sum payment of
attorney's fees chargeable to the employer while
providing for installment payments of the portion of
the attorney's fee chargeable to the injured employee
or the injured employee's dependents. Therefore, we
affirm the Commission's decision to provide for the
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payment of the attorney's fee in that fashion, with the
employer's portion to be paid in lump sum, and the
claimant's portion to be paid in installments out of
the compensation payable to him. 

In Seward, the Court of Appeals affirmed a Commission

finding that the respondent employer was not required to pay

the claimant’s half of an attorney’s fee in lump sum.

Subsequently in Roger Uccetta v. Air Transport

International, Full Workers’ Compensation Commission,

Opinion filed March 5, 2008 (F100768), an administrative law

judge directed the respondent employer/carrier to pay both

halves of the claimant’s attorney’s fee in lump sum, and the

administrative law judge ordered the Death and Permanent

Total Disability Trust Fund to reimburse the respondent

employer/carrier at the rate of $5.93 per week until the

respondent employer/carrier had been fully reimbursed for

payment of the claimant’s one half of the lump sum fee.  The

Full Commission reversed the administrative law judge’s

finding that the respondent employer/carrier shall pay the

claimant’s portion of the attorney’s fee in lump sum, noting

that under Section 11-9-715(a)(2)(B)(i) and the Court’s

decision in Seward, the respondent employer/carrier is not
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required to pay the claimant’s portion of fees for legal

services in lump sum.

In the present case, the claimant’s attorney seeks to

have the claimant’s half of his attorney’s fee paid in lump

sum by the Death and Permanent Total Disability Trust Fund. 

However, as discussed above, precedent indicates that it is

error under Arkansas Code Annotated Section 11-9-715 and 716

for an administrative law judge to direct the Respondent

employer/carrier to pay the claimant’s half of the

claimant’s attorney fee in lump sum.  In the present

circumstance then, I fail to see by what possible

interpretation of Arkansas Code Annotated Section 11-9-715

and 716, that an Administrative Law Judge might require the

Death and Permanent Total Disability Fund to do what the

respondent employer/carrier cannot be required to do, i.e.,

pay the claimant’s one-half of his attorney’s fee in lump

sum.

Consequently, I find that the claimant’s attorney’s

motion to have the claimant’s one-half of his attorney’s fee

paid in lump sum must be denied.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Claimant sustained a compensable injury on
March 13, 1993, and was later determined to be
permanently and totally disabled.

2. The claimant's attorney has filed a Motion for a
Lump Sum Attorney's Fee on the permanent and total
disability benefits awarded to the claimant.

3. A lump sum attorney's fee on Respondent No. 1's
one-half of the claimant's attorney's fee was
approved by the administrative law judge in an
Agreed Order on June 29, 2009.

4. Respondent No. 2, the Death and Permanent
Disability Trust Fund, is currently withholding
the claimant's one-half of the attorney's fee from
the claimant's biweekly benefit payment.  

5. I find that I am without authority to direct the
Death and Permanent Disability Trust Fund to pay
the claimant's one-half of the attorney's fee in
lump sum.

ORDER

For the reasons discussed herein, that the claimant's

attorney's motion to have the claimant's one-half of his fee

paid in lump sum must be, and hereby is, respectfully

denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


