
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F811456

GRAYWARD A. OLLISON, EMPLOYEE CLAIMANT

PILGRIM'S PRIDE CORPORATION, 

SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT 

SERVICES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 3, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. William C. Frye, Attorney at Law,

North Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 9, 2009, the above captioned claim came on for a full hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on April 2, 2009,

and a Prehearing Order was filed on that same date.  A copy of the Prehearing

Order was marked as Commission Exhibit “1" and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including January 18, 2008.

3) The claimant's average weekly wage was $390.89 which

would entitle the claimant to a temporary total disability rate

of $261.00 per week and a permanent partial disability rate of

$196.00 per week.

4) The claimant reached maximum medical improvement on

April 28, 2008.

5) The claimant was paid short-term disability benefits during

the period of January 19, 2008, through April 24, 2008, and

those benefits totaled $2,312.14.  The parties agree that in

the event there is an award in this matter the respondents

would be entitled to an offset for the short-term disability

benefits.

6) Medical bills were paid in this matter under Blue Cross/Blue

Shield through Pilgrim's Pride totaling $4,497.59.

7) The parties also stipulate that all issues related to

permanency are reserved.

At the full hearing, the parties agreed the following issues would be

litigated:

1) Whether the claimant sustained a compensable right eye

injury on January 18, 2008.

2) If compensability is overcome, whether claimant is entitled to

the medical treatment he has received since January 18,

2008, whether claimant is entitled to temporary total disability

benefits from January 18, 2008, through April 28, 2008, plus

attorney's fees.

3) Intoxication defense.

At the full hearing, the claimant contended the following:
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1) That he sustained a compensable right eye injury on

January 18, 2008.

2) That he is entitled to temporary total disability benefits from

January 18, 2008, through April 24, 2008.

3) The medical treatment the claimant has received to date has

been reasonable and necessary and related to his

compensable injury and respondents should be ordered to

pay for the same.

4) That claimant should be permitted to return to the care of Dr.

James Landers and Dr. Ivory Kinslow for additional care and

treatment.

5) That attorney's fees should be ordered to be paid as provided

by law.

6) Alternatively, claimant contends he can overcome the

rebuttable presumption that any intoxication did not cause the

claimant's injury should that presumption be raised.

At the full hearing, the respondents contended the following:

1) That they have controverted this claim in its entirety.  

2) That claimant alleges an injury to his right eye on January 18,

2008.  

3) That claimant told the personnel/HR Department that he was

sick and going home.  

4) That the claimant went to the emergency room and then

called the nurse's station reporting an injury that occurred at

work.  

5) The claimant underwent a drug screen which was positive for

THC.
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6) The respondents contend that no benefits are due.

DISCUSSION

The claimant has contended that he sustained a compensable right eye

injury on January 18, 2008; the claimant's job title on January 18, 2008, was

“thigh grinder worker.”  (T. pg. 14, line 5) The claimant testified as follows

regarding his typical job duties:

Q And as a thigh grinder, give us some general idea of what

your duties and responsibilities were.  What were you having

to do during the course of your day?

A Dump tubs, 70 pound tubs of thighs onto a belt to load the

thigh grinder.

Q Okay.  Now, this meat that you are talking about, was this

cooked meat or uncooked meat or ----

A Raw.  It was raw meat, uncooked meat.

Q Okay.  And it is already in a tub type container?

A Yes, sir.

Q How much do these tubs weigh?

A Between 70 to 100 pounds.

Q All right.  Were they coming to you on a conveyor belt or were

they on a pallet or how would they come to you?

A They would come to me on a pallet, stacked 35 high.

Q And what would you do with a tub of this raw meat?  W hat

were you supposed to do with it?
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A I would take it off the stack, put it on the table, dump it onto a

belt, and that belt would feed the grinder.

Q So this raw meat is going up a belt and into a machine that is

grinding it up?

A Grinding it up, yes.

Q And when you would get through unloading the tub that was

full, what would you do with the empty tub?

A I would stack it on a pallet right to the right and we would

stack them 7 rows, 4 in the back, 3 in the front.

Q Okay.  When you say - these are rows of empty tubs

A Empty tubs, yes.  Then we had a pallet that the lids goes on.

Q So these tubs had a lid also?

A Uh-huh.

Q A separate stack was made of those?

A Separate, yes.

(T. pp. 15-16, lines 9-25 & 1-24)

The claimant testified that on January 18, 2008, after returning from his

lunch break, he continued with his normal duties as a thigh grinder worker.  The

claimant testified that after his lunch break he dumped his first tub, stacked it, and

then proceeded to dump the second tub at which time when he attempted to

stack the second tub, the tub came back and hit him in the right eye.

A After I turned the belt on, I walked it back around to where I
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stand to dump the tubs and I dumped the first tub, I stacked

it on the stack, and then when I dumped the second tub, I

stepped up on the pallet and the pallet gave away and my

momentum threw me forward and the tub come back and hit

me in the right eye.

(T. pg. 20, lines 17-22)

The claimant testified that when the tub came back and hit him in the eye

he was immediately in pain and his eye began to bleed.  Ms. Mildrene Seals, a

co-worker of the claimant, testified that she was working the same shift as the

claimant on January 18, 2008, and actually saw the claimant's right eye injured

by the tub.  The claimant testified that he showed Ms. Seals his bleeding eye and

Ms. Seals then reported the incident to their supervisor, Ms. Hunter.  The

claimant testi fied that he was then told to go to the nurse's station to receive

treatment.  The claimant testified that when he got to the nurse's station no one

was there, so he went to a phone and called to have someone pick him up.  The

claimant testified that he went outside to await a ride to the South Arkansas

Medical Center.  The claimant testified he had to wait approximately ten minutes

until his ride appeared. 

The claimant testified that upon receiving treatment at the South Arkansas

Medical Center, he reported an on the job injury and then called the nurse's

station at work and talked to a Mr. Pickle.  The claimant then testified that he

advised Mr. Pickle that he had gotten hurt at work, went to the nurse's station but
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no one was there, and then proceeded to the emergency room.  The claimant

testified that he told Mr. Pickle at that time that he was struck in the eye with a

tub.  Mr. Pickle advised the claimant he would be sending an employer

representative over to the hospital.  At the South Arkansas Medical Center,  the

claimant testified that he did test positive for having marijuana in his system.  (T.

pg. 35, lines 1-7) 

The claimant testified that after receiving treatment at the South Arkansas

Medical Center, the South Arkansas Medical Center wanted to send the claimant

to UAMS in Little Rock to see a specialist.  The claimant testified that his stepson

drove him to UAMS in Little Rock where he received emergency eye surgery.

The claimant testified that UAMS determined that he had a laceration of his eye

and surgery was required to sew the laceration.  (T. pg. 42, lines 3-10) Following

the surgery, the claimant testified that he treated with Drs. Kinslow and Landers

for his right eye problems.  The claimant testified that Dr. Landers wanted to

continue seeing and treating him; however, respondents would not pay for the

visits and he didn't have $135.00 to pay Dr. Landers per visit.  The claimant

testified that he then started going to Interfaith Clinic and receiving drops for his

eyes.  

The claimant contends that he sustained a compensable right eye injury

on January 18, 2008, and is entitled to all the medical treatment contained in the
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record herein regarding his right eye, future medical treatment as recommended

by his last treating physicians, temporary total disability benefits from January 18,

2008, through April 28, 2008, and attorney's fees.  Respondents have raised the

intoxication defense and contend no benefits are owed to the claimant.

ADJUDICATION

Arkansas Code Annotated §11-9-102(4)(A) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm to

the body ... arising out of and in the course of employment and

which requires medical services or results in disability

or death. An injury is “accidental” only if it is caused by a specific

incident and is identifiable by time and place of occurrence[.]

(B) “Compensable injury” does not include:

(iv)(a) Injury where the accident was substantially occasioned by the

use of alcohol, illegal drugs, or prescription drugs used in

contravention of physician’s orders.

(b) The presence of alcohol, illegal drugs, or prescription drugs used

in contravention of a physician’s orders shall create a rebuttable

presumption that the injury or accident was substantially occasioned

by the use of alcohol, illegal drugs, or prescription drugs used in

contravention of physician’s orders.

(c) Every employee is deemed by his or her performance of services

to have impliedly consented to reasonable and responsible testing

by properly trained medical or law enforcement personnel for the

presence of any of the aforementioned substances in the

employee’s body.

(d) An employee shall  not be entitled to compensation unless it is

proved by a preponderance of the evidence that the alcohol,

illegal drugs, or prescription drugs util ized in contravention of the

physician’s orders did not substantially occasion the injury or
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accident.

A compensable injury must be established by medical evidence

supported by objective findings. A.C.A. § 11-9-102(4)(D).  The

claimant's burden shall e a preponderance of the evidence.  A.C.A.

§ 11-9-102(4)(E)(i).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.

A.C.A. § 11-9-102(16)(B).

In the case at hand, the claimant tested positive for THC shortly after his

eye incident of January 18, 2008.  The results of the positive drug screen are

found at Claimant's Exhibit 1, page 19.  Further, the claimant admitted that he

had smoked marijuana prior to the January 18, 2008, incident.  Prior to the

passage of Act 796 of 1993, it was the employer's burden to prove that an

employee's accident was caused by intoxication or drug use.  Express Human

Resources, III v. Terry, 61 Ark. App. 258, 968 S.W.2d 630 (1998).  However, Act

796 of 1993 shifted the burden of proof by requiring the employee to prove by a

preponderance of the evidence that alcohol or drug use did not substantially

occasion the injury, if alcohol or drugs were found in the body after an incident.

The Commission is required to determine whether the claimant has met his

burden of proof in rebutting the presumption.  Weaver v. Whitaker Furn. Co., 55

Ark. App. 400, 935 S.W.2d 584 (1996).  Whether a rebuttable presumption is

overcome by the evidence is a question of fact for the Commission to determine.

A statutory presumption is a rule of law under which the finding of a basic fact

compels the finding of a presumed fact, unless sufficient evidence to the contrary
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is presented to rebut the presumption.  See, Black's Law Dictionary, 5th edition.

In the present claim, the evidence shows that the drug marijuana was

present in the claimant's system at the time of the injury.  Therefore, I begin with

the presumption that the claimant's injury was substantially occasioned by the

drug.  The claimant did not deny having used marijuana prior to his injury.  Since

marijuana was in the claimant's system at the time of his right eye injury on

January 18, 2008, the claimant has the burden to prove by the preponderance of

the evidence that marijuana use did not substantially occasion the injury.  It is

clear to this examiner control, balance, and judgment were all factors that

contributed to the claimants' right eye injury.  The claimant had control of the

object that struck him in the eye.  The claimant contends he lost his balance while

attempting to stack the tub, and claimant's own judgment dictated the manner in

which he stacked the tubs.  All of these factors contributing to claimant's injury;

control, balance, and judgment, were solely in the claimant's discretion.  And, all

such factors can be impaired with the use of illegal drugs, and all of which factors

the claimant failed to use appropriately.  I find that the claimant has failed to

overcome the statutory presumption.  Therefore, I find that the claimant has failed

to prove by a preponderance of the evidence that he sustained a compensable

injury to his right eye on January 18, 2008.  Nothing in the documentary evidence

contained in the record herein nor in the claimant's testimony lead me to believe
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that the claimant had overcome the statutory presumption.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties at the full hearing

and recited herein are hereby accepted as fact.

3) On January 18, 2008, the claimant sustained a physical injury

to his right eye.

4) Any injuries sustained by the claimant, as a result of the

specific incident or accident on January 18, 2008, are

expressly precluded from constituting “compensable injury” by

provisions of A.C.A. § 11-9-102(4)(B)(iv).  Specifically, the

greater weight of the credible evidence establishes the

presence of the illegal drug, marijuana, in the claimant's body

at the time of the incident on January 18, 2008.  Thus, raising

the rebuttable presumption that the claimant's accident and

resulting injuries were substantially occasioned by his use of

this il legal drug.  

5) The claimant has failed to prove by a preponderance of the

credible evidence that his use of this illegal drug caused no

causal role or only an insubstantial causal role and

occasioned the accident or resulting injuries.  Therefore, the

claimant has failed to overcome the rebuttable presumption
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and I find that claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable right eye injury on January 18, 2008.

ORDER

Based upon my foregoing findings and conclusions, this claim is hereby

denied and dismissed in its entirety.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


