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STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 15, 2009,

in Springdale, Arkansas. A pre-hearing order was entered in this

case on April 14, 2009. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Immediately prior to

the commencement of the hearing, the claimant withdrew the issue of

her entitlement to temporary total disability benefits. A copy of

the pre-hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 6, 2009,  the relationship of employee-self

insured employer-TPA existed between the parties.



Nowlin-F901474 -2-

2. The appropriate weekly compensation benefits are $250.00

for total disability and $188.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury in

the form of a hernia on February 6, 2009.

2. The claimant’s entitlement to medical services.

In regard to these issues, the claimant contends:
  
“Claimant sustained a hernia on February 6,
2009 while working in the freezer.”

In regard to these issues, the respondents contend:

“The respondents deny that the claimant
sustained a compensable accidental injury
arising out of and in the course of her
employment for McDonald’s store #11061.
Further, the claimant alleges that she
sustained a hernia, but the respondents
contend that she cannot meet the requirements
for a compensable hernia set forth in Ark.
Code Ann. §11-9-523(a).”

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a “compensable injury” which was in the form of a right

inguinal hernia, on February 6, 2009.  The burden rests upon the

claimant to prove all of the elements necessary for such an injury

to be “compensable”.  
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First, the claimant must comply with the mandate of Ark. Code

Ann. §11-9-102(4)(D). Under this subsection, the claimant must

“establish”, by medical evidence, the actual existence of the

physical injury or condition, which is alleged to be compensable.

Further, the claimant must show that the actual existence of this

physical injury or condition is supported by “objective findings”,

as that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  

Clearly, the medical evidence introduced in this case

“establishes” that the claimant has experienced a right inguinal

hernia. Further, “objective” findings in the form of visual

observations made by Dr. William Kendrick and Dr. John Kendrick,

both prior to and at the time of corrective surgery on March 4,

2009, support the actual existence of this right inguinal hernia.

Therefore, the claimant has satisfied the statutory requirements

for a “compensable injury”, as set out in Ark. Code Ann. §11-9-

102(4)(D).  

In order for her right inguinal hernia to constitute a

“compensable injury”, the claimant must prove that it also

satisfies the statutory requirements of Ark. Code Ann. §11-9-523.

These requirements are:

(1) The occurrence of the hernia must have
immediately followed as the result of
sudden effort, severe strain, or the
application of force directly to the
abdominal wall;

(2) The hernia must produce “severe” pain in
the hernial region;

(3) The pain from the hernia must cause the
employee to cease work “immediately”;
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(4) Notice of the employment-related
“occurrence” must be given to the
employer within 48 hours after such
occurrence;

(5) The physical distress following the
occurrence of the hernia must be such as
to require the attendance of a licensed
physician within 72 hours after its
occurrence.

The claimant’s own testimony is the only direct evidence that

she has presented to prove that she experienced an employment-

related incident, which involved sudden effort or severe strain,

and that this sudden effort or severe strain resulted in the

immediate occurrence of her right inguinal hernia. The claimant’s

own testimony is also the only direct evidence she has presented to

show that there was severe pain in the hernial region and that this

pain was sufficient to cause her to cease work immediately. Thus,

the claimant’s credibility is a paramount consideration in any

determination on whether the claimant has satisfied the first three

statutory requirements of Ark. Code Ann. §11-9-523.

In her testimony, the claimant described the incident as

follows:

“I went to the walk-in freezer to go and get a
case of fries, and when I went to go and
remove one of the cases on top, I went to turn
and my right foot slipped on a clump of ice
and slipped out from underneath me, went to
the side, and I went down as a squat and
dropped the case and felt a pull in my right
groin and stood back up, collected myself,
made sure if I can put weight on my leg and I
was okay; I stopped, and then I went ahead and
picked up the fries and went back out (the
freezer).” (T. 6)
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In her testimony, the claimant further described the sensation

or symptoms she experienced at the time of the incident as follows:

“When I went down, I felt a pull; it was like
a burning and it was like pulling a muscle in
my right groin.” 

“I remember a twinge in my back, but nothing
has come of that.” (T.6)

The claimant conceded that, in her deposition, she had testified

that she did not have a lot of pain associated with the incident or

her hernia in general. She also conceded, in her deposition, that

she had stated that neither her present or her previous hernia had

been associated with a lot of pain but were more of a “kind of

annoyance” (T.14).

The claimant testified that, this incident in the freezer

occurred between 8:30 and 8:45 p.m., on February 6, 2009 (T. 6,14).

She stated that during this incident she was only in the freezer

for a “few minutes”.  She had testified, in her deposition, that

she was in the freezer for some 3 to 5 minutes (T.14–15). She

indicated that the box of french fries weighed 36 pounds.

It was the claimant’s testimony that after this incident she

proceeded to carry the box of frozen french fries to the

appropriate station and resumed her regular duties. She did testify

that, while carrying the box of french fries to the appropriate

station, she passed a co-employee and that the co-employee,

apparently detecting something from her demeanor, asked her what

was wrong. She stated that she advised the co-employee that she had

slipped in the freezer (T.7).
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The claimant further testified that she became more and more

“sore” as her shift continued. As a result of these progressive

complaints, she contacted (by phone) an entity called the “company

nurse”.  This entity apparently provided services to the respondent

by receiving reports of employment-related injuries, “triaging” the

complaints, completing the appropriate paperwork, and providing

appropriate notification to the parties designated by respondent.

However, the claimant conceded that she did complete her regular

shift on February 6, 2009, that ended at 12:00 a.m. 

 She also conceded that she reported for work at the regular

time on February 7, 2009 and worked her entire shift. She could not

recall speaking with any of her supervisors on February 7, 2009,

about her difficulties. She stated that she did not ask any of her

supervisors to send her to a doctor, on that date, because she did

not feel that she needed one (T.19). She stated that her regular

hours, on February 7, 2009, would have been from 8:00 p.m. to

either 1:00 or 2:00 a.m.

 She was not scheduled to work and did not work again until

February 9, 2009.  On that date, she reported for work and

performed her regular employment duties for her entire shift.

Toward the end of her shift on February 9, 2009, she sent an e-mail

to her supervisor requesting to see a doctor.     The claimant

testified that she was contacted by the store manager, Kim

Greenley, on February 10, 2009, and arrangements were made for her

to see the company doctor, Dr. Gary Moffitt.  She saw Dr. Moffitt

on that same date.
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 The claimant’s testimony reflects that throughout this entire

time and for some period prior thereto, she was also regularly

employed (during the day) by PAM Transportation. She continued to

work at her regular positions for both the respondent and PAM

Transportation, until she was terminated by the respondent on

February 28, 2009 (T.22). Apparently, she has continued her

employment with PAM Transportation with a possible exception of a

one week period that immediately followed the surgical repair of

her hernia on March 4, 2009.

The claimant’s testimony (concerning the incident, involving

the freezer) is somewhat substantiated by the surveillance tape

offered by the respondent, to the extent that this tape showed the

claimant entering the freezer, at approximately 8:45 p.m. on the

night of February 6, 2009, and subsequently exiting with a box

apparently containing french fries.  However, the time spent by the

claimant in the freezer would appear to be substantially less than

the 3 to 5 minutes she described in her testimony.  Further, the

claimant appeared to be in no visible distress while carrying the

box from the freezer or when shown thereafter. The video

surveillance tape showed that the claimant carried this box to the

assigned work area, placed the box on the floor, opened the box,

and unloaded the contents of the box into a metal cabinet. The

claimant had no visible difficulties in performing any of these

activities. The video surveillance tape further shows the claimant

carrying another box to this same general area, placing it on the

floor by the metal cabinet, and leaving it there unopened.  Again,
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there was no visible difficulties while performing these

activities.

The video surveillance tape was purported to show the claimant

passing by the drive-in window and a co-employee engaged in

performing her duties at the drive-in window.  According to the

testimony of Doris Autrey, the respondent’s area supervisor, this

tape was taken shortly after the claimant left the freezer with the

box of fries and that the co-employee shown at the drive-in window

was the individual described by the claimant in her testimony, as

being the one that asked her if anything was wrong. The video tape

showed that no real conversation or exchange took place between the

claimant and this co-employee at that time. In fact, the co-

employee appears to be entirely focused on waiting on a customer.

  

The claimant’s testimony (concerning the reporting of the

incident and her difficulties to “the company nurse” on the evening

of February 6, 2009) is corroborated by the records of this entity,

which have been introduced as Respondents’ Exhibit No. 2, pages 1

and 2.  The description of the incident, as noted in these records,

coincides with that given by the claimant in her testimony.  The

only substantial difference noted is that the accident is described

as occurring at 10:30 p.m., rather than 8:45 p.m. The symptoms

experienced were described as:

“Tenderness to right groin and lower back,
rates discomfort as 5-10; no numbness or
tingling to area.  Also right elbow pain for 3
weeks.”
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A history of a previous right hernia repair is also noted.

Finally, these records indicate that notice of this incident and

the claimant’s difficulties was forwarded to the respondent’s

designated contacts at 11:03 MT (Mountain Time), on February 6,

2009. 

The claimant testified that she could not recall having a

conversation with Kim Greenley (the store manager and the

claimant’s supervisor), on February 7, 2009.  However,  Ms.

Greenley testified that such a conversation occurred.  It was Ms.

Greenley’s testimony that she became aware of the notification of

the incident and the claimant’s difficulties from “the company

nurse”, when she arrived at work at 5:00 a.m. on February 7, 2009.

She stated that when the claimant reported for work she

specifically asked the claimant if she wished to see a doctor for

these difficulties and the claimant declined.  Ms. Greenley

corroborated the claimant’s testimony, concerning the e-mails sent

to her by the claimant at the end of the claimant’s shift on

February 9, 2009.  Ms. Greenley stated that she read this e-mail,

when she arrived at work on February 10, 2009.  At that point, she

contacted the claimant, at PAM Transportation, and arranged for the

claimant to see the company doctor (Dr. Moffitt) later that same

day.

The record reveals that the claimant was subsequently

terminated by the respondent for taking money from the respondent

over a period of several months prior to her termination.  The

amount taken was estimated in excess of $1,800.00.  The claimant
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does not deny participating in this conduct. Clearly, such a course

of conduct would not bolster the credibility, to say the least.

The medical record further shows that the claimant underwent

corrective surgery for the prior right inguinal hernia, on May 28,

2002, by a Dr. Anthony Burton.  Not only was this prior hernia to

essentially the same area that was involved in the hernia giving

rise to this claim, but it further appears to have produced

essentially the same symptoms. The symptoms noted in the medical

evidence from 2002, and subsequent to February 6, 2009, all note

the claimant’s symptoms as only “discomfort” or “tenderness” in the

right inguinal region and the periodic appearance of a bulge or

knot in this region. Further, the records of Dr. Kendrick

repeatedly refer to the claimant’s right inguinal hernia as a

“recurrent” hernia.  It further appears from the 2002 medical

records that the claimant’s initial hernia had no noticeable causal

or precipitating event. The reported history was that the claimant

simply noticed a periodic bulging and some discomfort in the right

inguinal groin region that continued over a year or two prior to

May of 2002.  In her testimony the claimant conceded that her

symptoms from the 2002 hernia were the same as the symptoms from

her 2009 hernia and that neither hernia caused any severe pain.

After consideration of all the evidence presented, it is my

opinion that the claimant’s testimony, even if accepted as

accurate, is not sufficient to prove that her right inguinal hernia

occurred immediately following and as the result of sudden

employment-related effort or severe strain or application of force
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directly to the abdominal wall, that there was severe pain in the

hernial region, and that this pain was sufficient to cause the

claimant to cease work immediately. The claimant testified that the

only difficulties she experienced, at the time of the alleged

incident in the freezer, was a pulling sensation in her right

groin. At the time the claimant related her difficulties to “the

company nurse”, her right inguinal complaints were noted as only a

“tenderness” in the right groin. Although she rated her

“discomfort” as a 5-10, this would also have included the

tenderness in her lower back and right elbow pain, as well as her

right groin tenderness.

Clearly, the question of whether pain is “severe” is a

subjective matter and varies from person to person, depending upon

their pain threshold. However, the claimant’s description of the

nature and magnitude of her complaints cannot be reasonably deemed

to constitute “severe pain”, giving those terms their usual and

customary meaning.  Further, the video surveillance tapes do not

show the claimant experiencing any visible difficulties or

discomfort, upon exiting the freezer, while carrying the box of

fries to the assigned station, opening the box, removing and

stocking the packets of fries from the box, or any other activities

subsequent thereto.

 I also recognize that Ark. Code Ann. §11-9-523 does not

specifically set any time limits on the period of time that the

claimant must “cease work”. However,the video surveillance tape

clearly reveals that the claimant spent far less time in the
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freezer, than the 3 to 5 minutes she indicated in her testimony. In

fact, the brief time the claimant was shown to have actually spent

in the freezer would have required that any cessation from work,

following any incident, could have been no more than a few seconds.

Clearly, such cessation from work would not have been sufficient to

have accomplished the Legislature’s purpose in its enactment of

Ark. Code Ann. §11-9-523(a)(3),i.e. to reasonably bring attention

to the incident and occurrence of the hernia.  

More importantly, after consideration of the evidence

presented I do not find that the claimant’s testimony is

sufficiently credible to prove that the occurrence of her right

inguinal hernia immediately followed as the result of sudden

effort, severe strain, or application of force directly to the

abdominal wall.  While I am convinced that the claimant was

undoubtedly suffering from a recurrent right inguinal hernia, on

February 6, 2009, this hernia could have had any number of causes.

In fact, it could have developed in the same manner as the

claimant’s initial right inguinal hernia, as the result of

insignificant stress or trauma that was so minor as to escape the

claimant’s attention. It is only the claimant’s self serving

testimony that establishes the employment-related incident of

sudden effort or severe strain on February 6, 2009, and the close

temporal relationship between such an incident and her alleged

onset of symptoms indicative of the occurrence of the right

inguinal hernia. I find it unusual that when the claimant reported

the occurrence of this incident and the onset of her difficulties
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to “the company nurse”, only a few hours after it supposedly

occurred, she gave the time of this incident as 10:30 p.m. which

would have been almost two hours following her last trip to the

freezer to get a box of french fries. One would not reasonably

expect such an error in remembering the time of an unusual incident

and the sudden onset of symptoms, so soon after this supposedly

occurred. It is also difficult to accept that the claimant could

have sustained a right inguinal hernia and seconds later be

carrying a 36 pound box, place it on the floor, and repeatedly bend

over and stand up, all without any visible difficulty. These

discrepancies, although they may be considered somewhat minor, in

and of themselves, must be viewed in light of the fact that the

claimant has shown the propensity to steal directly from the

respondent. Clearly, if the claimant was inclined to take money

from the respondent’s registers, she would not be disinclined to

attempt to obtain benefits from the respondent for a condition that

may not have been related to her employment with the respondent.

In summary, I find that the claimant has failed to prove that

her right inguinal hernia satisfies the statutory requirements of

Ark. Code Ann. §11-9-523.  Therefore, she would not be entitled to

benefits for this condition and her claim must be denied and

dismissed in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.



Nowlin-F901474 -14-

2. On February 6, 2009, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On February 6, 2009, the claimant earned wages

sufficient to entitle her to weekly

compensation benefits of $250.00 for total

disability and $188.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The claimant has failed to prove that her

right inguinal hernia constitutes a

“compensable injury” under Ark. Code Ann. §11-

9-523.  Specifically, she has failed to prove

by the greater weight of the credible evidence

that the occurrence of this hernia immediately

followed as the result of sudden effort,

severe strain, or application of force

directly to the abdominal wall, that there was

severe pain in the hernial region, and that

the pain caused the employee to cease work

immediately.

5. The respondents have denied that the claimant

sustained a “compensable” hernia and

controvert this claim in its entirety.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                 
       MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         


