
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F806275

DIANA NORSTAND CLAIMANT

USA TRUCK, INC.
SELF INSURED           RESPONDENT

OPINION FILED NOVEMBER 17, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas. 

Claimant pro se.

Respondent represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on the

Respondent’s Motion to Dismiss the claim for lack of prosecution.

This hearing took place on November 10, 2009, in the Commission’s

offices, in Fort Smith, Arkansas.

The respondent’s appeared through counsel.  The claimant did

not appear at the hearing, either in person or through an

authorized representative.

The entire contents of the Commission’s file was made

Commission’s Exhibit No. 1 to the hearing.  This exhibit was

incorporated by reference in the transcript of the hearing.

DISCUSSION

A review of the Commission’s file reflects that the claimant

filed an AR-C with this Commission on July 1, 2008. This form was

dated June 16, 2008.  In this AR-C, the claimant requested

additional temporary total disability benefits and additional

medical expenses.
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The Commission’s file further reflects that the respondent’s

had accepted this claim as compensable and had provided the

claimant with medical treatment for an employment-related injury to

the claimant’s face, on May 7, 2008. However, the respondent’s

contended that this was a medical only claim and that the claimant

was not entitled to any temporary disability benefits.

The claimant was advised by the Legal Adviser Division of the

Commission of the respondent’s position. She was further informed

that if she had any questions, she could contact the Legal Adviser

Division or a private attorney.

The Commission’s file reveals that the only contact that the

claimant has had with this Commission was a phone call to the Legal

Adviser Division on July 8, 2008.  At that time, the claimant

apparently had some question why a particular dental bill had not

been paid. She was advised to have her dentist send the respondent

a report explaining how the services, which were reflected by the

bill, were related to the employment accident and injury.

On October 9, 2009, the respondent filed with this Commission,

a Motion to Dismiss any pending claims for additional benefits for

lack of prosecution. This Motion reflects that a copy had been sent

to the claimant by mail on that same date.  

On October 16, 2009, notice of the hearing on the Respondent’s

Motion to Dismiss was sent by this Commission to the claimant by

certified mail return receipt requested.  The U. S. Post Office

made a return to the Commission, which reflected that this 
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Notice was delivered personally to the claimant.

Clearly, the only logical conclusions that could be drawn from

the claimant’s inaction in this case, is that all appropriate

benefits have been paid by the respondent, or if not, the claimant

does not wish to pursue any claim for any benefits, at the present

time. For over a year following the filing of her claim, the

claimant has taken no action to further pursue her claim before

this Commission.  When notified that the respondent had filed a

Motion to Dismiss any pending claims for  additional benefits, the

claimant has in no way voiced any objections to the Motion, and, in

fact, has made no response whatsoever.

After consideration of all the evidence presented, it is my

opinion that the Respondent’s Motion is well taken and should be

granted.  Any pending claims for additional benefits, which are

currently filed with this Commission, should be and hereby are

denied and dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, including May 7, 2008, the

relationship of employee-self insured employer existed

between the parties.

3. On July 1, 2008, the claimant filed a claim for

additional benefits, in the form of temporary partial

disability and medical expenses. Previous benefits had

been paid by the respondent, but were limited to medical
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expenses.

4. The claimant has failed to request a hearing on her claim

within six (6) months from the date of filing and, if

such claim continues to exist, she has failed to

prosecute it in a timely and diligent manner.

5. The respondent has filed a timely Motion to Dismiss for

failure to request a hearing and lack of diligent

prosecution.

ORDER

Based upon my foregoing findings and conclusions, and pursuant

to the authority of Ark. Code Ann. §11-9-702(d) and Rule 099.13 of

the Commission, I find that the Respondent’s Motion to Dismiss

should be and hereby is granted. Any pending claims for additional

benefits currently filed with this Commission are hereby denied and

dismissed and shall no longer act to toll the statute of

limitations. This dismissal is without prejudice to refiling within

the time period allotted by Ark. Code Ann. §11-9-702(b).

     IT IS SO ORDERED.

                 

                                        
   MICHAEL L. ELLIG
 Administrative Law Judge


