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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses (left eye, ears, back), anatomical impairment (left eye, ears),

wage loss disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

(ears); when the healing period ended; whether the compensable injuries are the

major cause of any impairment or disability, whether the Funds have any liability,

and whether respondent No. 1 has liability for subrogation expenses.
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After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

Judge Fine held a prehearing conference on this claim and entered a

Prehearing Order on July 13, 2009.  The parties stipulated to an

employee/employer/carrier relationship on January 28, 2005, (medical records

show the date of injury as January 18, 2005) at which time the claimant was

involved in a compensable motor vehicle accident at a compensation rate of

$465.00/$349.00.  Medical expenses (eyes, back, nose) and temporary total

disability benefits were accepted until some time in 2007 when the claim was

controverted (Mr. Muldrow’s brief indicates benefits were paid until October 30,

2007, although this is not a stipulation).  The claimant was also involved in a non-

work related motor vehicle accident on February 2, 2005.  The January 2005 and

February 2005 accidents were settled with the third parties.

The claimant contends he sustained injuries to his left eye (vision loss), ears

(hearing loss), nose (deviated septum) and low back when the air bag deployed

afer a compensable motor vehicle accident (MVA) on January 28, 2005.  The

claimant seeks payment of medical expenses for his back, eye, and ears,

anatomical impairment for his left eye (Mr. Davis’ prehearing questionnaire requests

impairment of 61% but in his brief he requests 5-10%), impairment for hearing loss

(4% to each ear), wage loss disability (eyes), reimbursement for medical expenses

paid by the claimant in his third-party settlement, and attorney’s fees.

Respondent No. 1, Federal, contends all appropriate benefits have been

paid for the eye, nose and back injuries.  The hearing loss claim has been

controverted as unrelated to the MVA.  Furthermore, the respondents contend the
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compensable injury is not the major cause of any impairment or disability.  The

claimant has a long history of eye and back problems and there is no objective

evidence of a new injury.  Alternatively, in the event of an award the respondents

are entitled to a credit against an overpayment of temporary total disability benefits

after August 3, 2005 (Mr. Muldrow’s brief changes the date to February 12, 2005),

and the Fund has liability for any permanent disability.  Respondent No. 1 also

contends the claimant has not provided adequate information on the medical

expenses paid in the third-party settlement for them to investigate.  (Mr. Muldrow’s

brief indicates the carrier is willing to pay for expenses incurred from January 18,

2005, to February 12, 2005).

Respondent No. 2, Second Injury Fund, contends the claimant cannot meet

his burden of proving entitlement to impairment or disability as a result of the

compensable injuries.

Respondent No. 3, Death and Permanent Total Disability Trust Fund (Trust

Fund), defers to the outcome of litigation.  If the Second Injury Fund is determined

to have liability and if the claimant is found to be permanently and totally disabled

then the Trust Fund stands ready to commence benefits.  The Trust Fund has not

controverted this claim.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses, and Judge Fine’s July

13, 2009 Prehearing Order along with the testimony of the claimant and his wife can

be found in Volume 1 of the hearing transcript.  Volume 2 is comprised of the

claimant’s medical exhibits.  The respondents’ objection to records from Dr. Gene

Reid was sustained and those exhibits proffered as untimely filed.  Respondent No.

1's exhibits are found in Volumes 3 and 4.  Volume 5 contains the depositions of Dr.

James Landers, Dr. Wayne Bruffett, Dr. Edwin Hankins, Dr. Adrian Williamson, Dr.
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Edward Gardner and Dr. Christopher Mocek along with the proffered medical

records.  Additionally, the parties filed post-hearing briefs which have been

incorporated by reference.

The following witnesses testified at the hearing:  the claimant and his wife,

who I found to be credible witnesses.  Mr. Noble has had some bad luck with his

health but he was still polite and maintained his sense of humor during the hearing.

The claimant, age 69 (D.O.B. 8/31/40), has a college education with some

graduate work, stopping short of completing his thesis due to lack of library

facilities.  His work history includes teaching at the college level, time keeping for

a construction company and work as a minister of education at his church.  But for

most of his adult life, the claimant has worked as an insurance adjuster, even

owning his own company for a time.  In 1991, the claimant was hired by the

respondent employer as a heavy equipment adjuster.  This job required him to

travel to the site of truck accidents throughout the State of Arkansas, as well as in

sister states, (Tr. p. 51-52).  His salary at the time of the compensable accident was

$35,000.00 yearly plus an annual bonus ($2,000.00 or less), (Tr. p. 55).

The claimant’s health history includes vision problems with his right eye

since birth, (Tr. p. 53, 61-66, 68-69, 71, 83-85).  He began wearing eyeglasses at

the age of four.  In 1970, he required surgery (sceral buckle repair) for detached

retinas in both eyes and he suffers from a progressive condition, macular

degeneration.  The claimant has also injured his neck and back in a series of MVA’s

(Tr. p. 55-59, 81-83).  He sustained neck injuries in 1997 or 1998 and again in July,

2002, resulting in surgery (cervical fusion) performed by Dr. Ron Williams.  After a

February 12, 2005, MVA, his neck was aggravated and he sought treatment with

Dr. Mason (Tr. p. 66).  The claimant injured his back in MVA’s in 1985, October 8,

2004, the compensable accident on January 18, 2005, (Tr. p. 59-61, 67), and a
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February 12, 2005, incident.  On September 7, 1998, the claimant also injured his

back in a slip and fall accident.

The claimant was involved in a serious compensable motor vehicle accident

on January 18, 2005, where he T-boned another car, killing the driver.  The

emergency room reports show he was treated for a laceration to the nose, soreness

to the chest wall (from the seatbelt) bruised knees, and a bruised left hand.  He

developed back spasms and was treated conservatively.

A few days later, the claimant reported blurred vision and was diagnosed

with increased vitreous floaters and debris.  He was advised not to drive.  Dr.

Hankins assessed a 61% impairment rating for decreased vision.

After the compensable MVA, the claimant developed breathing problems and

received treatment for a deviated septum, (Tr. p. 70-71).  He also developed

hearing problems (Tr. p. 69, 79-80, 85-86), requiring surgery and hearing aids.  The

claimant attributes his eye, ear, and nose injuries to the deployment of the air bag

during the MVA.

The claimant cannot stand or walk for extended periods of time (Tr. p. 54)

and can no longer perform his job as an adjuster.  Since he can no longer rely on

his “good” left eye, he cannot see distance to drive.  To be able to read he must use

a magnifying glass.  He testified that it was mainly his vision loss that keeps him

from working and that this problem started after the compensable injury (Tr. p. 86).

MEDICAL EVIDENCE

Pre-accident vision:

The claimant is legally blind in the right eye.  The compensable injury

concerns the left eye.  The claimant has been under the care of doctors since the

1970's for bilateral retinal detachment and scleral buckle repair, bilateral cataracts,

ocular migraines, floaters, white outs of vision, vitreous hemorrhages, and macular
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degeneration.  The condition was diagnosed as dry maculopathy at Blanford Eye

Clinic on July 20, 1998, but diagnosed as wet macular degeneration by Dr. Landers

on July 21, 2003.  The claimant began taking medication for this condition on

January 25, 2005.  The claimant reported a family history of cataracts and retinal

detachment in a Little Rock Eye Clinic report of June 2, 2003, and Dr. Pyle’s report

of September 17, 2004, along with increasing blind spots and difficulty driving due

to increased floaters.  Records in December 2004 also show blurred vision from

floaters.  On January 11, 2005, the claimant reported difficulty reading small print.

His vision was measured at 20/200 and 20/40.

Post-accident vision:

After the compensable accident, the claimant noticed decreased vision in the

left eye.  The doctor found increased floaters and debris.  His vision was measured

at 20/100; 20/50-2 on January 24, 2005, and at 20/400 and 20/60+2 on January 25,

2005. The claimant was advised not to drive.

On February 12, 2005, the claimant was involved in another MVA and

complained of blurred vision.  There was evidence of posterior vitreous detachment

with floaters and left maculopathy.  His vision was measured at 20/800; 20/200 on

December 12, 2005, 20/200; 20/50-1 on February 14, 2005, 20/200; 20/70 on

March 7, 2005, and 20/200; 20/80+2 on April 18, 2005.  There is no treatment to

improve his vision.  Dr. Landers opined the claimant reached maximum medical

improvement on August 3, 2005.

Pre-accident hearing:

On September 18, 2002, the claimant reported “slight” hearing loss in the

right ear in his health history at Arkansas Neurosurgery Clinic.  The claimant gave

his medical history in a Little Rock Eye Clinic report dated June 3, 2003, indicating
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his right ear was “failing.”  At the Neurosurgery Clinic, the claimant completed a

health history form on November 3, 2004, showing “slight” deafness in the right ear.

Post-accident hearing:

Dr. Ed Gardner diagnosed binaural sensorineural hearing loss and right

conductive hearing loss.  Unsuccessful surgery was performed to the right ear on

November 7, 2007.  The claimant now wears hearing aids.  Dr. Gardner has

assessed a 4% rating to each ear.  Dr. Gardner opined the sensorineural hearing

loss was “more likely” related to the air bag deployment in a report dated March 31,

2008.

Pre-accident back:

The claimant has a long history of conservative treatment for degenerative

disc disease confirmed by MRI scans taken December, 1998 and November, 2004.

The scans showed multilevel degenerative disc disease from L2-3 to L5-S1 with a

bulge/spondylosis at L3-4, and foraminal narrowing.  The claimant was involved in

an MVA in October, 2004.  He was diagnosed with osteopenia in September 2004

and prescribed medication.  In November 2004 he was treated for low back and

right leg pain.

Post-accident back:

The claimant was involved in the compensable January, 2005 MVA and then

another MVA in February 2005.  MRI testing was not done until March 2005.  It

showed degenerative disc disease from L2-3 to L5-S1 with foraminal narrowing.

A fourth MRI was conducted on May 30, 2007, showing the bulges at L4-5 and L5-

S1 effacing the L5 nerve root.  The claimant remains under Dr. Mocek’s care for

treatment with medication, exercise and injections.
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DEPOSITIONS

Drs. Hankins and Landers treated the claimant’s vision problems.  Drs.

Bruffett and Mocek treated the claimant’s back.  Dr. Gardner treated the claimant’s

hearing problems and Dr. Williamson repaired the claimant’s deviated septum.

Dr. Landers’ deposition should be read before reviewing the medical records

on vision loss as he provides definitions of the terminology used in the reports.  He

explained that “floaters” develop when the vitreous jelly liquefies creating pockets

of fluid that can temporarily interfere with vision or cause flashes of light.  The

floaters usually come and go as part of the aging process and settle with gravity,

(Depo. p. 9-11, 14-15, 21-22, 72, 74).  Floaters are more common in severely

nearsighted people.  They can also be caused by aging or trauma.  The claimant

is more conscious of these floaters because he has vision in only one eye and

because he has been told to report any changes in his vision so he can be checked

for retinal damage due to his medical history of retinal detachment, (Depo. p. 72).

“Blind spots” can be caused by large floaters, scar tissue, blood, fluid or optic

nerve damage (Depo. p. 12). 

“Macular degeneration” is a slow deterioration of the cells of the central

retina.  Progressive stages of the disease are marked by “atrophy and “atrophic

retinal pigment epithelium” (Depo. p. 16-17, 26).  Cigarette smoking accelerates the

disease.  The claimant stopped smoking in 2005.

Dr. Landers’ exams and testing are designed to check the retina for

detachments, holes or tears.  There is a subjective element to a vision test,

although floaters, macular degeneration and retinal detachment are objective

findings (Depo. p. 33-34).  When Dr. Landers’ reports show two readings, he is

referring to an eye chart exam and a pinhole test.  If there is a difference in the two

numbers it means the patient’s vision could be corrected with a stronger lens and
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he refers the patient back to their opthamologist or optometrist for new glasses

(Depo. p. 31-33).

To pass a driver’s license test, the patient’s vision must be corrected to 20/50

or better (Depo. p. 6-8, 32).  Prior to cataract surgery, Dr. Landers considered the

claimant’s vision “on the fence” or “on the bubble” fluctuating between 20/25 to

20/80 (Depo. p. 58).  Dr. Jay Brainard removed the claimant’s cataracts in 1998.

Dr. Landers testified the claimant had complained of decreased vision in

2003 and 2004.  After the compensable January 2005 accident, the claimant’s

vision was not appreciably different than before but he did find more floaters (Depo.

p. 19-21, 77-79).  After the February 2005 accident, there was a drastic change in

his vision for the worse, 2/200, primarily caused by more floaters (Depo. p. 23-25).

Dr. Landers felt these vision changes were caused by the MVA’s but the effects

were temporary.  In follow-up examinations in August 2005, November 2006, and

November 2007, Dr. Landers opined that the vision disturbance caused by the

floaters improved, however, the claimant’s vision grew worse as a result of the

progression of his pre-existing macular degeneration.  (Depo. p. 31, 35-38, 48, 59-

62, 65).

Dr. Landers explained that floaters can be surgically corrected with a

vitrectomy but since the claimant only has one good eye, surgery could be too risky

to pursue.  (Depo. 27-28, 36-37, 39-41, 47).

Dr. Landers disagreed with Dr. Hankins’ opinion that the claimant reached

maximum medical improvement in August 2005 with a 61% impairment to the left

eye as a result of the compensable injury, (Depo. p. 43-53).  Dr. Landers opined

that part of the claimant’s visual loss dates back to the 1970's and the damage from

the retinal detachment.  His vision has also been damaged by macular

degeneration.  However, the floaters improved by November 26, 2007.  That was
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a temporary condition that is no longer clouding the claimant’s vision.  The vitreous

gel is now clearer than it was in 2005.  Unfortunately, the claimant’s macular

degeneration has progressed to the point that the claimant is losing his sight (Depo.

p. 53-63).  Had Dr. Landers been asked to assess impairment in 2005, he would

have assigned 5% to the change in vision caused by floaters (Depo. p. 67-71).

However, this impairment was not permanent.  The claimant had floaters prior to the

compensable injury, the MVA “stirred up” the floaters, but he returned to his

baseline.

In his deposition, Dr. Hankins, opthamologist, testified that he examines the

claimant’s vision for glasses and refers the claimant to Dr. Landers for any other

problems due to the claimant’s history of retinal detachment.  Dr. Hankins deferred

to Dr. Landers’ judgment on causation and impairment (Depo. p. 23, 64, 83, 87, 89,

91).

Over the years, Dr. Hankins has also treated the claimant for a scratch from

a foreign object and an infection (meivomianitis) (Depo. p. 72-73).  The claimant’s

medical history includes detached retinas (Depo. p. 16), nystagmus, or a rapid eye

movement, that can affect vision tests (Depo. p. 18, 49-50), floaters (Depo. p.

53-54), blind spots (Depo. p. 51-52) thought to be caused by fluid build up from the

sceral buckle repair, and macular degeneration (Depo. p. 54).

Dr. Hankins opined that the motor vehicle accident aggravated the claimant’s

pre-existing condition, causing vision loss and a prohibition against driving.

However, Dr. Hankins also testified that floaters usually clear within 4-6 weeks

(Depo. p. 67) and the claimant’s poor vision in the past (below the legal limit) did

not prevent him from driving (Depo. p. 43-44).  Dr. Hankins was unaware of the

October 2004 MVA but the claimant’s examination after that incident was

unremarkable.  The claimant’s vision was measured as follows, (Depo. p. 68-71):
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January 20/60
February 20/200
March 20/70

Dr. Mocek was non-committal in his testimony.  He suggested hiring a

radiologist to review the three MRI films to sort out what symptoms were related to

the different MVA’s.  I do not know if the claimant asked Judge Fine to appoint an

independent medical examiner.

In a December, 2004 report Dr. Mocek commented “patient is having pain

consistent with nerve root irritation of the right S1 nerve root to the knee likely from

bulging disc at L5-S1.”  Five years later, Dr. Mocek is prescribing treatment for the

same symptoms at the same disc level.  In his deposition, Dr. Mocek explained that

he has treated the claimant from 2004 to the present.

Dr. Mocek testified that because the claimant has been involved in so many

motor vehicle accidents, there was some confusion in his mind and in his medical

records about what effects the compensable January 2005 MVA had on the

claimant’s back condition (Depo. p. 18, 21, 31).  Therefore, he was unable to make

a definitive diagnosis of the physical harm caused by the January 2005 accident

based on diagnostic testing and physical examinations. (Depo. p. 19-22, 36, 41, 42,

44, 48).

The claimant was involved in three MVA’s (October 2004, January 2005 and

February 2005) within a four month period of time.  No definitive diagnostic testing

was performed after the compensable January 2005 incident in order to make a

diagnosis.

For purposes of comparison, there are four MRI’s performed in December

1998, November 13, 2004, March 15, 2005, and May 30, 2007, read by different

radiologists.  The first scan showed the claimant suffered from multilevel lumbar

degenerative disc disease and arthritis of the spine.  The second and third MRI
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scans had similar findings.  The fourth scan, in 2007, showed changes including

bilateral foraminal narrowing, a bulge at L4-5 on the left, a protrusion at L5-S1 on

the right and nerve effacement at L5 on both the right and left sides.

Dr. Mocek testified that radiologists differ in their use of terminology and

detail in their reports (Depo. p. 16-17).  Since no MRI scan was taken between the

compensable January 2005 MVA and the February 2005 MVA, the March 2005 MRI

scan cannot provide a definite explanation of causation.

In looking at the physical examinations performed by Dr. Fischer and Dr.

Mason immediately after the January 2005 injury, Dr. Mocek declined to make a

diagnosis based on the “limited” extent of the examinations (Depo. p. 38, 40).  Dr.

Fischer found “tenderness” which Dr. Mocek interpreted as muscle spasm.  Dr.

Mason diagnosed a minor musculoskeletal injury.  Dr. Mocek opined that if the

compensable January injury was limited to muscle strain not involving spinal

changes, then he would estimate a healing period of six months.  However, the

February incident could have extended that recovery period (Depo. p. 41-42).  Dr.

Mocek further opined that the claimant’s symptoms from the October 2004 MVA

could have temporarily resolved with treatment and flared up later without the

accidents in January and February 2005 (Depo. p. 35).  Dr. Mocek’s follow-up

reports in April and May 2005 show improvement in back pain but the claimant

experienced setbacks in late May and June which he attributed to walking a lot at

the Greek Food Festival, yard work, and equipment used at his chiropractors.  At

one point the claimant was treating with Dr. Mocek, Dr. Chuck Mason and a

chiropractor.  Dr. Mason felt the claimant was adversely affecting his back from the

therapy prescribed by the three different physicians (see Dr. Mason’s report of June

7, 2005).
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Dr. Mocek opined the claimant remains symptomatic and in need of medical

treatment (medication and injections) (Depo. p. 31-32, 44-45), but he cannot assess

physical impairment related to the January 2005 injury (Depo. p. 44) or assess work

restrictions (Depo. p. 33).  The respondents are unwilling to pay for a functional

capacity evaluation.  Dr. Mocek performed a percutaneous disc decompression in

August 2007.

In his deposition, Dr. Bruffett testified he treated the claimant’s neck and

back from 1998 to September 2000.  Dr. Bruffett was asked to review medical

records generated over the last nine years, however, he deferred to the physicians

who have seen the claimant more recently (Depo. p. 25, 33-34).

Dr. Bruffett treated the claimant for neck, low back and left leg pain.  The

doctor was aware of the claimant’s falls in 1978 and September 1998 and a January

1997 MVA.  However, the main problem was the claimant’s complaints of neck and

arm pain.  The claimant also described numbness and tingling in his leg so an MRI

scan was ordered.  The claimant was diagnosed with multilevel disc degeneration

and spondylosis/bulge at L3-4.  Treatment consisted of medication and exercise.

The claimant declined injections and reports from September 2000 show

improvement.

Dr. Bruffett was advised that the claimant was involved in more accidents

after he was released from his care (with the July 26, 2002, rollover, cervical

surgery with Ron Williams, September 2003 incident twisting his back, treatment

with Dr. Pyle noting as of September 17, 2004, that the claimant couldn’t perform

household chores without increasing his back pain, the October 8, 2004, MVA, and

the January 18, 2005, and February 2005, MVA).

Dr. Bruffett compared the radiologists’ reports (not the MRI films) of the 1998,

2004, 2005 and 2007 MRI scans.  He opined there were no changes in the results
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(Depo. p. 16, 19-30), and therefore he could not attribute any objective findings or

impairment to the January 2005 compensable accident, (Depo. p. 16-17).  Dr.

Bruffett opined that if the January 2005 injury was limited to a muscle strain, he

would estimate a healing period of six weeks (Depo. p. 18).

Dr. Bruffett explained that injections were prescribed to alleviate nerve root

irritation.  This treatment correlates with Dr. Mocek’s treatment of the claimant

following the October accident.  However, the claimant did not complain of radicular

pain when he saw Dr. Mason on January 24, 2005, (Depo. p. 31) shortly after the

compensable injury.

Dr. Bruffett also noted that muscle spasm was not documented before the

January 2005 injury (Depo. p. 21-22) but spasm denotes pain, not the cause of the

symptom (Depo. p. 26-28) and there is no impairment rating for spasm which is

usually a temporary condition (Depo. p. 31).

Dr. Bruffett conceded that different radiologists might write varying reports

interpreting the same picture so it was important for the surgeon to review the MRI

film, not the report, before performing invasive procedures (Depo. p. 12-13, 22-25,

28).

Dr. Gardner gave the impression that he does not like attorneys questioning

his judgment.

In his deposition, Dr. Gardner, neurotologist, explained that the claimant

began treating with him on May 1, 2007, complaining of hearing loss following a

motor vehicle accident.  Dr. Gardner testified the concussive force and noise from

the collision and deployment of an air bag exceeds OSHA recommendations for

exposure.   He assessed 4% to each ear for binaural sensorineural hearing loss

(Depo. p. 12, 24, 27-28, 31).
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Dr. Gardner based his diagnosis on the claimant’s history and the audiogram

(Depo. p. 29-30, 33-34).  The claimant also suffers from conductive hearing loss in

the right ear, caused by a structural abnormality, unrelated to the compensable

injury (Depo. p. 11).

Dr. Gardner explained that sensorineural hearing loss can be caused by

exposure to noise, disease, infection or genetics (Depo. p. 46-48).  The claimant’s

family has a history of hearing loss.

Dr. Gardner testified that sensorineural hearing loss develops shortly (within

weeks) after exposure to noise (Depo. p. 18, 49-50).  The claimant did not report

hearing loss as a workers’ compensation claim for eighteen months after the

compensable accident, (Depo. p. 17).  

There is a subjective element to the audiogram but Dr. Gardner felt there

were safeguards in the test that would be difficult to fake (Depo. p. 35-45).

In his deposition, Dr. A. Williamson, otolaryngologist, testified he began

treating the claimant in June, 2006.  The claimant complained of breathing

problems and hearing loss.  The claimant gave a history of treatment with pressure

equalization tubes (to drain fluid from the middle ear) twenty years earlier.  Dr.

Williamson obtained a hearing test on June 8, 2006, showing binaural high

frequency hearing loss and low frequency hearing loss in the right ear.  Dr.

Williamson performed a septoplasty, surgery to correct a deviated septum, on the

right nasal passage.

DOCUMENTARY EVIDENCE

The claimant has provided correspondence from his attorney, Jason Lee,

who handled the third-party MVA’s.  ACS Recovery Services filed a lien for

$6,000.00 on behalf of Great West Healthcare regarding the January 18, 2005,

accident.  The claimant has paid that lien.
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The documents also show the claimant paid ACS Recovery $7,000.00 on a

different case file but no date of injury is designated.  However, the parties seem

to agree this payment relates to the February 2005 MVA.

Humana filed a lien for $1,900.00.  No proof of payment has been provided

and no date of injury is designated.

The respondents have not been provided with the itemized bills and

therefore the expenses have not been audited under Rule 30.  The claimant is

requesting reimbursement of these out-of-pocket expenses.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A claimant must prove a causal connection between the work-related

accident and the disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App.

265, 19 S.W.3d 36 (2000).  The determination of whether a causal connection

exists is a question of fact for the Commission’s determination.  Jeter v. B. R.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  Although objective

medical evidence is necessary to establish the existence and extent of an injury, it

is not essential to establish the causal relationship between the injury and the job.

Wal-Mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).  However,

medical opinions on causation must still satisfy the statutory requirement of Ark.

Code Ann. § 11-9-102 with the physician stating their opinion within a reasonable

degree of medical certainty.  Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40

S.W.3d 760 (2001).  Nevertheless, a finding of causation does not need to be

expressed in terms of a reasonable degree of medical certainty when there is

supplemental evidence supporting the causal connection.  Heptinstall v. Asplundh

Tree Expert Co., 84 Ark. App. 215, 137 S.W.3d 421 (2003).

The claimant is a 69 year old former insurance adjuster who is legally blind

in the right eye.  He has had to stop working because his vision is so poor in his left
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eye he is unable to drive.  The claimant has a long history of chronic eye problems

including retinal detachment, macular degeneration and floaters.  The claimant also

suffers from degenerative disc disease of the lumbar spine which has been treated

conservatively.  Therefore, the claimant’s eye and back problems were chronic

conditions requiring periodic treatment, establishing a “baseline” for these

conditions prior to the compensable injury in January 2005.  The claimant also

suffers hearing loss but his hearing was not measured until after the compensable

accident.

In reviewing the voluminous medical records, it should be noted that the

claimant has been involved in numerous motor vehicle accidents.  Of particular

interest are three accidents in a four month time period surrounding the

compensable January 2005 injury.

October 8, 2004 MVA
January 18, 2005 MVA (this claim)
February 12, 2005 MVA

Although the compensable accident seems to be the most serious of the

collisions (no police reports were submitted into evidence), the opinions of the

physicians in their depositions do not causally relate the claimant’s present

condition to the compensable injury.  Therefore, I find that respondent No. 1 has

paid all appropriate benefits.

With regard to vision loss, I have given more weight to the opinion of the

specialist, Dr. Landers.  It is his opinion that the motor vehicle accident temporarily

aggravated the claimant’s problem with floaters.  As the floaters improved, back to

the claimant’s baseline, the claimant’s vision was still impaired because of the

progression of his pre-existing disease, macular degeneration.
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On the issue of the back claim, neither Dr. Mocek nor Dr. Bruffett could

causally connect a diagnosis, need for treatment, or impairment to the compensable

January 2005 injury.

The claimant’s failure to report hearing loss for several months after the

accident also creates a causal connection issue.  Given the claimant’s age and

family history, I find there is no causal relationship between the compensable

accident and his present hearing loss.

I have no doubt that Mr. Noble’s health, particularly his vision and hearing

loss, are weighing heavily on his mind and I understand why he feels his problems

began after the MVA.  However, because of his medical history and advancing age,

his physicians are unable to relate his present symptoms to the January 2005

accident.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employer/
employee/carrier existed among the parties on January 18,
2005, at which time the claimant sustained compensable
injuries to the eyes, nose and back at a compensation rate of
$465.00/$359.00.  Medical expenses and temporary total
disability benefits were paid until the claim was controverted.

2. The claimant has failed to prove by a preponderance of the
credible evidence of record that his hearing loss is causally
related to the compensable injury.

3. The claimant has failed to prove that he sustained any
permanent impairment from the floaters disturbed by the
January, 2005 MVA.  His present vision loss is the result of the
progression of his pre-existing condition of macular
degeneration according to Dr. Landers.

4. The claimant has failed to prove that Dr. Mocek’s treatment is
causally related to the compensable injury.  Neither Dr. Mocek
nor Dr. Bruffett were able to find any permanent changes to
the spine after the January, 2005 injury.  The claimant’s
present back condition is a progression of degenerative disc
disease.

5. The claimant has failed to prove the compensable injury is the
major cause of any impairment or disability.  Therefore,
respondent No. 1, Federal, the Second Injury Fund and the
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Trust Fund have no liability for permanent partial disability or
permanent total disability benefits.

6. Respondent No. 1 is not bound by the subrogation agreement
the claimant reached with the third parties.  The respondents
are directed to pay medical expenses incurred between
January 18, 2005, and February 12, 2005, within thirty days of
receipt of the itemized medical bills pursuant to Rule 30.

This claim for additional medical treatment and expenses, and permanent

partial disability benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


