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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F504169

CHRISTY M. NEWCOMER, EMPLOYEE CLAIMANT

A.I.D. TEMPORARY SERVICES, INC.,
EMPLOYER                                               RESPONDENT 
                                      
AMERICAN HOME ASSURANCE,
A.I.G. CLAIM SERVICES, CARRIER/TPA                     RESPONDENT 
                            

OPINION FILED AUGUST 20, 2009 

Hearing convened before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on August 19, 2009, in Mountain Home, Baxter County, Arkansas.

The claimant represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  Mr. Spencer
did not appear at this scheduled hearing. 

The respondents represented by The Honorable Glenn Lovett, Jr.,
Attorney at Law, Jonesboro, Arkansas.  Mr. Lovett failed to
appear at this scheduled hearing.  

                     STATEMENT OF THE CASE     

     A hearing was convened on August 19, 2009, pursuant to

Dillard v. Benton County Sheriff’s Office, 87 Ark. App. 379, 192

S.W. 3d 287 (2004), to determine whether the above-referenced

matter should be dismissed without prejudice for failure to

prosecute pursuant to Ark. Code §11-9-702.

     The record consists of the transcript of the August 19, 2009

hearing and any documents that may be contained therein.  Also,

the Commission’s letter of July 6, 2009, respondents’ letter of

July 3, 2009, the Commission’s letter June 25, 2009, Claimant’s
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attorney’s letter of May 4, 2009, the Commission’s letter of

April 13, 2009, and the respondents’ Amended Motion to Dismiss

and Memorandum in Support of said Motion, have all been blue-

backed, and are incorporated into the hearing transcript of

August 19, 2009, by reference, as these all have been marked as

Commission’s Exhibit No 1.      

                         DISCUSSION

    On April 6, 2009, the respondents filed with the Commission

an Amended Motion to Dismiss and Memorandum in Support of said

Motion, with a certificate of service to the claimant’s attorney. 

     Next, on April 13, 2009, the Commission sent a Notice to the

claimant’s attorney of the pending Motion and of a deadline of

May 4, 2009, for filing a Response to the respondents’ Amended

Motion to Dismiss. 

     Subsequently, in a letter dated May 4, 2009, the claimant’s

attorney wrote to the Commission in response to the Notice of

April 13, 2009, advising that he had been unsuccessful in

reaching the claimant by telephone and mail.  He further advised

the he had even conducted an Accurrint check to find a current

address for the claimant but had no success.  The claimant’s

attorney further advised that the claimant had not maintained

contact with his office.  Therefore, he would be filing a Motion

to Withdraw as counsel for the claimant in this matter.  To date,

the claimant’s attorney has not filed with the Commission a
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Motion to Withdraw as counsel for the claimant.

     In a letter dated June 25, 2009, the Commission sent a

hearing notice advising (by way of certified mail) the claimant

and the respondents that the matter had been set for a hearing on

the respondents’ Motion to Dismiss, for July 15, 2009, at 3:30

p.m., in Mountain Home, Arkansas.  

     The respondents’ attorney advised in a letter dated July 3,

2009 that he had a conflict in his schedule and would not be able

to attend the July 15, 2009 hearing.

     Therefore, pursuant to the respondents’ aforementioned

correspondence, the hearing scheduled for July 15, 2009 was

canceled.  By agreement of respondents’ attorney, the hearing on

the respondents’ Motion to Dismiss was rescheduled for August 19,

2009, 3:00 p.m., at 720 S. Hickory, Mountain Home, Arkansas.      

     At the time of the scheduled hearing, the respondents’

attorney essentially advised the Commission by way of telephone

of a mishap in his calendar, as he was still in Jonesboro. 

Immediately following the Commission’s telephone conversation

with respondents’ attorney, the Commission telephoned the

claimant’s attorney’s office and advised his paralegal of the

same.  Under said circumstances, the claimant’s attorney’s

paralegal advised that the claimant’s attorney would not be

appearing at said hearing.  

     Nonetheless, shortly thereafter, a hearing was in fact
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convened on August 19, 2009, at approximately 3:00 p.m., in

Mountain Home, Arkansas, with respect to the respondents’ Motion

to Dismiss.  However, no evidence was presented on the

respondents’ Motion.  Therefore, under these circumstances, I am

constrained to find that the respondents’ Motion to Dismiss must

be denied at this time. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed an Amended Motion to Dismiss  
    in this matter with the Commission on April 6,      
    2009.

   
3.  The claimant’s and respondents’ attorney failed to  
    appear at the scheduled hearing.

4.  The respondents’ Motion to Dismiss is hereby        
    respectfully denied.    

                            ORDER
 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, I have no alternative but to deny the respondents’ Motion

to Dismiss.   

IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
Administrative Law Judge
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