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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant appeared pro se.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On August 18, 2009, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on June 10, 2009, and a pre-hearing order was filed on

June 11, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 19, 2009, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant’s weekly compensation rates will be determined

at a later date.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s right forearm injury.

2. Payment of $675 for medical treatment paid by the claimant.

Claimant’s contentions are:

“I was putting a box of meat on a shelf and
injured my right arm.  The company doctor sent
me to physical therapy to be evaluated and
treated.”

Respondents’ contentions are:

“The respondents contend the claimant did not
sustain a compensable injury as defined by the
Arkansas Workers’ Compensation Act.  This
defense includes but is not limited to a lack
of measurable and objective findings to
support the definition of a compensable
injury.”

The claimant is a forty-six-year-old female employed by the

respondent on February 19, 2009.  The claimant alleged that while

she was lifting a box of steaks up onto a shelf with her right hand

under the box she twisted her right arm.   It is the claimant’s

contention that she sustained a right forearm injury at that time.

It is the claimant’s burden to prove that her alleged right forearm

injury is compensable.  In order to meet this burden, the claimant

must show that this alleged injury satisfies the requirements of

Ark. Code Ann. §11-9-102(4)(D).  This subsection requires that the

claimant prove by objective medical evidence the actual existence

of physical injuries alleged to be compensable.

The claimant, in this matter, introduced several separate

exhibits including a hand evaluation dated February 24, 2009,

performed at the Batesville Therapy Clinic in Batesville, Arkansas.
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Upon review of this document, I find no objective medical evidence

as to an injury regarding the claimant’s right forearm.  However,

it does indicate the claimant’s subjective complaints of pain and

grip weakness.

On February 23, 2009, at the White River Medical Center in

Batesville, Arkansas, the claimant underwent an x-ray of the right

elbow and the following findings were present:

“Bones are well mineralized.  No particular
swelling is seen.  No fractures are directly
visualized.  No secondary signs of fracture
are seen.  If symptoms persist, would
recommend re-imaging, either with plane films
or MRI.”

This radiology report was electronically signed by Dr. Charles M.

McClain.

The claimant also introduced daily visit notes dated December

24, 2009, and December 26, 2009, from the Batesville Therapy Clinic

in Batesville, Arkansas.  Upon review of these medical documents,

I also find no objective medical evidence regarding the claimant’s

right forearm.  However, again these documents indicate her

subjective complaints of pain.

On February 23, 2009, the claimant was seen by Dr. Douglas D.

Bernard regarding her right forearm difficulties.  Dr. Bernard’s

medical report was introduced by the respondents.  In this document

the claimant stated, 

“She had some initial swelling and an
ecchymotic-appearance to her skin overlaying
the forearm.”  However, on review of the
document itself it appears that this was not
witnessed, the swelling or appearance was not
witnessed by the physician on that day.  The
medical note further stated, “She has
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tenderness over the antecubital space fossa of
the right upper extremity.  No obvious
ecchymosis is noted.  The muscles of the
forearm are tender to palpation.  She also has
tenderness over the lateral epicondyle.  No
bony deformities are palpated.  She has normal
flexion, extension of the wrist, which does
not seem to reproduce pain.  Extension of the
elbow, again, does reproduce pain; but the
flexion is not as severe.  Her grip strength
is 3/5 which is diminished secondary to pain.
Pulses are 2+ in the right upper extremity and
she has a normal neurosensory exam.”

The medical note introduced by the respondents also purports

that the right elbow x-ray appears to be essentially normal.  A

diagnosis of a probable right forearm strain is given and physical

therapy is recommended for the claimant.

Upon review of all the medical evidence presented by both the

claimant and the respondents in this matter and the testimony given

by the claimant, I find that the claimant has failed to prove

objective medical evidence of her alleged right forearm injury.

Again, it is the claimant’s burden to prove the existence of

objective medical evidence regarding her alleged injury.  From the

documents and testimony currently in evidence, the claimant was

unable to do so.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on June 10, 2009, and contained in a

pre-hearing order filed June 11, 2009, are hereby accepted as fact.

2. The claimant failed to prove by a preponderance of the

evidence the existence of objective medical evidence to support the

claimant’s allegation of a right forearm injury.

3. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable right forearm injury while

employed by the respondent.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


