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STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 28,

2009, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on October

22, 2008.  This pre-hearing order purported to set out the

stipulations offered by the parties and outlined the issues to

be litigated and resolved at the present time.  A copy of this

pre-hearing order was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and

are hereby accepted:



Montana-F701468 -2-

1. On January 15, 2007, the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates are $504.00 for

total disability and $378.00 for permanent partial

disability benefits.

3. On January 15, 2007, the claimant  sustained compensable

injuries to his back and left knee.

4. There is no dispute over medical services through the

initial visit with Dr. Arthur Johnson on June 10, 2008.

5. There is no dispute over temporary total disability

benefits accruing through June 9, 2008.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

after June 10, 2008.

2. The claimant’s entitlement to additional temporary total

disability benefits from June 10, 2008 through a date yet

to be determined.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that he is
entitled to temporary total disability
benefits from June 10, 2008 until a date
yet to be determined.

b. The claimant contends that his
authorized treating physician, Dr. Johnson,
recommended surgery;however,the respondents
would not authorize that surgery;
therefore, additional medical treatment was
controverted and the claimant was free to
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seek medical treatment on his own. The
claimant contends that any medical
treatment that he has received for his back
after the respondents denied liability for
the surgery should be the responsibility of
the respondent/carrier.

 
 c. The claimant contends that his attorney
is entitled to an appropriate attorney’s
fee on any disability benefits not
previously paid.”
 

In regard to these issues, Respondent No. 1 contends:

“1. All benefits to which the claimant is
entitled have been paid and have not been
controverted.

2. The claimant is not entitled to any
additional benefits.

3. The claimant received temporary
disability benefits during the period of
time he was in his healing period.

4. The claimant is not entitled to any
additional temporary disability benefits.

 
5. According to the claimant’s treating
physician for his left knee, he had reached
maximum medical improvement as a result of
his knee injury and has sustained a 0
percent anatomical impairment rating. The
claimant’s treating physician for his knee
was Dr.  Bolyard.

6. The claimant’s treating physician for
his back injury was Dr. Blankenship.
According to Dr. Blankenship, the claimant
has reached maximum medical improvement and
has not sustained any anatomical impairment
rating as a result of his back injury.

7. The claimant is not entitled to any
permanent partial disability benefits.

8. The claimant filed and received a Change
of Physician Order to Dr. Arthur Johnson.
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The respondents have paid for the treatment
of Dr. Johnson.

9. The claimant has had a Functional
Capacity Evaluation.

10. Back surgery is not  a reasonable and
necessary medical expense in this case.

11. The back surgery suggested by Dr.
Johnson is not related to the injury in
question but to the claimant’s pre-existing
degenerative condition.

12. The rating assessed by Dr. Johnson is
not related to the injury in question but
to the claimant’s pre-existing degenerative
condition.

13. In the alternative, if it is determined
the claimant has sustained a permanent
impairment rating and is entitled to wage
loss disability, it is the position of
respondents #1 that the Second Injury Fund
has liability in this case and any wage
loss disability over and above the
anatomical impairment rating will be the
responsibility of the Second Injury Fund.”

Second Injury Fund did not participate in the hearing.

 DISCUSSION

   I. ADDITIONAL MEDICAL EXPENSES AFTER JUNE 10, 2008

The first issue to be addressed concerns the claimant’s

entitlement to additional medical services, at the respondents’

expense, after June 10, 2008.  The burden rests upon the

claimant to prove that these disputed medical services

represent “reasonably necessary medical services” for his

compensable injuries.
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In order to constitute reasonably necessary medical

services, the medical service must be necessitated by or

connected with the compensable injury.  Further, the medical

service must be reasonable in light of the potential benefit

it is intended to provide.  However, the claimant need not

prove that the compensable injury was the sole or even major

cause of his need for the medical services. The injury has only

to contribute to his need for these services.

The medical record shows that the claimant was initially

treated for the compensable injuries to his low back and left

knee by Dr. Claude Martimbeau, an orthopaedic surgeon.  In

August of 2007, the claimant came under treatment for his

compensable injuries by Dr. Keith Bolyard, an orthopaedic

surgeon. Then, in September of 2007, Dr. Bolyard referred the

claimant for treatment of his compensable low back injury to

Dr. James Blankenship, a neurosurgeon.  Dr. Bolyard continued

to treat the claimant for his compensable left knee injury. 

It was the opinion of both Dr. Martimbeau and Dr. Bolyard

that the claimant’s compensable left knee injury was primarily

in the form of an aggravation of his pre-existing

osteoarthritis of the knee.  In December of 2007, an MRI was

performed on the claimant’s left knee, at the direction of Dr.

Bolyard.  This study showed that the claimant had medial

meniscal tears in the area of the posterior horn of the medial



Montana-F701468 -6-

meniscus, which Dr. Bolyard stated was to be expected in light

of the amount of the claimant’s osteoarthritis.  He did not

appear to attribute these tears to the January 15, 2007

accident.

 Dr. Bolyard further indicated, in his report of December

22, 2007, that there was only a remote chance that the

claimant’s left knee complaints could be benefitted by

arthroscopic repair of the medial meniscal tears. Thus, he did

not recommend such a procedure.

 In his report of January 31, 2008, Dr. Bolyard indicated

that x-ray studies showed that the claimant had bone on bone

articulation in the lateral compartment of his left knee, and

that he continued to believe that the claimant’s complaints

with his left knee would not be helped by arthroscopic surgery.

He further reiterated his opinion that the claimant’s fall had

aggravated his pre-existing arthritic condition with his left

knee, but indicated that the claimant had now achieved maximum

medical improvement (MMI), and he released the claimant from

follow up visits to return only on an as needed basis.

  In a final report dated February 15, 2008, Dr. Bolyard

responded to a question posed by the respondents’ case manager.

At that time, Dr. Bolyard indicated that the claimant had

sustained no permanent physical impairment to his knee from the

employment-related injury of January 15, 2007.  Thus, it would
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again seem that he did not think that the meniscal tears were

related to the January 15, 2007 accident.

On January 2, 2008, the claimant underwent a discogram

with an accompanying postdiscogram CT scan of his lumbar spine,

at the request of Dr. Blankenship.  This discogram and

accompanying CT scan was interpreted as showing the following:

1. A mild bulge with minimal bilateral

anterior/inferior neural foramina narrowing

with no canal stenosis at L1-L2.

2. A mild diffuse bulge mildly flattening

the ventral aspect of the thecal sac with

no canal stenosis and minimal to mild

narrowing bilaterally of the neural

foramina and L2-L3.

3. Mild diffuse slightly larger on the left

with minimal flattening of the ventral

thecal sac with no canal stenosis and

minimal bilateral neural foramina narrowing

at L3-L4.

4. Mild annular bulging, which was larger

on the left that contributed to mild left

neural foramina narrowing with no evidence

of an annular tear, at L4-L5.
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5.Disc narrowing with partial calcification

of the disc with mild right and moderate

left neural foramina narrowing, but no

canal stenosis, and evidence of post

decompressive laminectomies with posterior

fusions, at L5-S1.

6. Spondylosis.

A lumbar MRI was recommended and on January 3, 2008, Dr.

Blankenship conducted the recommended lumbar MRI with and

without Gadolinium enhancement.  Dr. Blankenship interpreted

this study as showing a marked disc space settling at the L5-S1

level. He attributed this defect to the claimant’s previous

laminectomy, but stated that he observed no new, residual, or

recurrent disc herniations or stenosis at this level. It was

his further opinion that this study showed mild to moderate

lateral recess stenosis at the L4-5 level that was caused by

an eccentric disc protrusion to the left that extended into the

lateral compartment. Finally, Dr. Blankenship noted mild recess

stenosis at the L3-4 level without any significant neural

impingement. 

In a narrative report of that same date, Dr. Blankenship

stated that, in his opinion, the L4-5 disc abnormality on the

MRI was more of an annular bulge, since there was no evidence

of a gross annular tear on the discogram. He further stated
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that it was his opinion that the claimant’s back complaints did

not originate from either this level or the L5-S1 level. He

recommended a Functional Capacity Evaluation to check the

claimant’s back strength and determine the possibility of a non

physiologic cause for the claimant’s back pain.

The Functional Capacity Evaluation (FCE) was performed on

January 29, 2008. This test was interpreted by the

administering physical therapist as showing near full, though

not entirely full effort on the part of the claimant with

evidence of inconsistent effort. It was further indicated that

there was considerable question as to the reliability or

accuracy of the claimant’s subjective complaints and that the

claimant was physically capable of doing more than he currently

stated or believed.  

After receipt of this report, Dr. Blankenship authored a

narrative report, dated February 7, 2008.  In this report he

again stated that the disc “protrusion” at L4-5, which was

shown on the MRI study, was not confirmed by the discography,

that (in his opinion) the claimant’s complaints exceeded his

objective findings, that the claimant had reached maximum

medical improvement (MMI) and that the claimant needed no

further treatment, particularly surgery. Finally, Dr.

Blankenship stated that the claimant had no objective

abnormalities to support a permanent physical impairment rating
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and discharged the claimant from his care to return only on an

as needed basis.  

On February 14, 2008, the claimant requested a change of

physicians from Dr. Blankenship to Dr. Arthur Johnson, who is

also a neurosurgeon. The claimant ultimately received this

change of physicians on May 13, 2008.  He initially saw Dr.

Johnson on June 10, 2008.  The respondents properly accepted

liability for this initial evaluation by Dr. Johnson.  However,

they have controverted the claimant’s entitlement to any

further medical services after this initial visit.

Following his initial physical examination of the

claimant, Dr. Johnson diagnosed the claimant as suffering from

degenerative disc disease with a broad-based disc “bulge” that

was  eccentric to the left at L4-5, with bilateral recess

stenosis.  He recommended a lumbar myelogram with an

accompanying enhanced CT scan.  The claimant was directed to

return for follow up after this test had been completed.

The recommended myelogram with the accompanying CT scan

was performed on June 27, 2008.  However, it would appear from

Respondents’ Exhibit No. 1, that the second page of the

myelogram study and the first page of the enhanced CT scan are

missing. There is no specific interpretation by the radiologist

of the findings on the enhanced CT scan at the L3-4, L4-5, or

L5-S1 levels, except the summary finding of “mild degenerative
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changes involving the lumbar spine without disc herniations”.

(emphasis mine).  Thus, the defects shown on the myelogram of

mild ventral defects at L4-5 and L2-3 may have been disc bulges

or even the subsequently diagnosed synovial cyst.

In his report of July 1, 2008, Dr. Johnson indicates that

in his opinion, the myelogram showed a small synovial cyst on

the right at the L4-5 facet joint that appeared to project down

into the L5-S1 nerve root region of the lateral recess.  He

further noted that although the claimant’s pain may have been

precipitated by the accident but that the source of this pain

may be the degenerative facet joint disease and the synovial

cyst at L4-5.  Curiously, he noted no disc protrusion or

herniation at this level. This would coincide with the portions

of the radiologist’s interpretation of the myelogram and

enhanced CT scan that were introduced.  He indicated that the

claimant’s treatment options included a decompressive

laminectomy at L4-5 with removal of the synovial cyst and a

fusion of the L4-5 vertebra.  He assessed a permanent physical

impairment of 7 percent to the body as a whole and restricted

the claimant from bending, twisting, stooping, or lifting in

excess of 15 pounds.

As a result of the respondents’ refusal to accept

liability for any further medical services, after Dr. Johnson’s

initial evaluation, the claimant sought medical treatment, on
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his own, at the University of Arkansas School for Medical

Sciences in Little Rock. On September 15, 2008, the claimant

underwent a L4-5 decompression laminectomy, L4-5 bilateral

foraminotomy, a transforaminal interbody fusion of the L4-5

vertebra, a posterolateral fusion of the transverse processes

of the L4-5 vertebra, and the implantation of stabilizing

hardware.  This surgery was performed under the direction of

Dr. Hazem Ahmed.  The operative report gives an identical

preoperative and postoperative diagnosis. 

The medical record contains various expert medical

opinions on the cause of the claimant’s need for medical

services, after June 10, 2008, including the September 15, 2008

lumbar surgery. In his report of December 4, 2008, Dr. Johnson

responded to questions posed to him by the respondents’ case

coordinator. In his narrative report and in his previous hand

written notations (Respondents’ Exhibit No. 1, pages 45 and

46), Dr. Johnson indicated that it was his expert medical

opinion that the claimant’s need for additional medical

services, specifically the September 15, 2008 surgical

procedure, was degenerative changes in his lumbar spine, rather

than the employment-related injury of January 15, 2007. In this

same report, Dr. Johnson also opined that the 7 percent

permanent physical impairment that he had previously assessed

was attributable to the claimant’s pre-existing degenerative
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disease and not the employment-related injury of January 15,

2007.  However, in a narrative report, dated April 2, 2009, Dr.

Johnson appears to have reversed this opinion.  In this later

report, Dr. Johnson stated that the herniated disc, noted in

Dr. Ahmed’s operative report of September 15, 2008, was likely

caused by the employment-related accident and that this

herniated disc caused the need for the September 15, 2008

surgery.

As previously noted, Dr. Blankenship had opined in his

report of February 7, 2008, that the claimant had no disc

herniation at L4-5 and that this finding was supported by the

results of the discography.  In this report he also stated that

it was his opinion that the claimant required no further

medical services or treatment for the effects of his

compensable injury of January 15, 2007, and that the

compensable injury produced no objective abnormality to support

a permanent physical impairment rating. In a narrative report

to the respondents, dated June 22, 2009, Dr. Blankenship

reiterated his opinion that the discography did not show the

presence of any lateral disc herniation of the L4-5 disc but

showed only a degenerative annular bulge.  It was also his

opinion that these prior tests had also showed a solid

arthrodesis or fusion of the L5 and S1 vertebra. Further, it

was his opinion that the FCE revealed that the claimant



Montana-F701468 -14-

exhibited unreliable and inaccurate test results, that he did

not put forth maximum effort on testing, that he exhibited

inappropriate illness behavior, and that the magnitude of his

subjective pain complaints during testing did not correlate

with the lack of an elevation in his heart rate. Dr.

Blankenship further stated that his review of the September 15,

2008 operative report failed to show any documentation of the

visible observation of a herniation of the L4-5 intervertebral

disc that was resulting in any neurological impingement. It is

his ultimate conclusion (upon review and consideration of the

various tests that had been performed on the claimant, his

physical examinations of the claimant, and the operative

record) that the claimant did not have a disc herniation or

protrusion and that his difficulties and need for surgery were

due to the various degenerative changes of his lumbar spine in

the L4-5 area, particularly the ligamentous hypertrophy and

possible synovial cyst, and not to any injury he may have

sustained in the employment-related accident of January 15,

2007.  

In his operative report of September 15, 2008, Dr. Ahmed

gave an identical preoperative and postoperative diagnosis of

L4-5 degenerative stenosis, instability, and disc herniation.

However, Dr. Blankenship is accurate in his statement that the

operative report does not expressly mention the observation of
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any protrusion or herniation of the L4-5 disc, particularly in

regard to such a defect resulting in impingement of the spinal

cord or exiting nerve roots. Curiously, there is also no

mention of the observation of any synovial cyst in this area.

The report does indicate that the exiting nerve roots were

freed up once the defects attributable to various degenerative

changes had been surgically removed. However, in his narrative

report, dated February 10, 2009, Dr. Ahmed expressly stated

that there was a disc herniation of the L4-5 intervertebral

disc. Curiously, in response to a direct inquiry as to whether

the claimant’s employment-related injury of January 15, 2007

caused or necessitated the claimant’s surgery on September 15,

2008. Dr. Ahmed responded that the claimant needed this surgery

based upon the claimant’s medical condition and radiological

findings, but that the etiology of these was undetermined.  

The claimant testified that he had been employed by the

respondent for 7 years, as a welder.  He stated that his

regular employment duties required him to carry tools and

equipment that weighed up to 100 pounds.  He was also required

to frequently carry this these tools and equipment up and down

flights of stairs. The claimant appears to have been physically

able to continuously able to perform these rather strenuous

employment activities for the respondent for his years of

employment prior to the employment-related accident of January
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15, 2007, without any apparent complaint or difficulties.  The

claimant testified that he experienced a sudden and immediate

onset of severe pain in his low back or lumbar spine, at the

time of the employment-related accident of January 15, 2007,

and radicular difficulties involving his left leg, shortly

thereafter.  He further testified that these difficulties were

essentially continuous, until the corrective surgery on

September 15, 2008. It was his testimony that contemporaneous

with this corrective surgery some of his symptoms entirely

resolved and his other symptoms have progressively improved.

Although this claim involves compensable injuries to the

claimant’s low back and left knee, on or about January 15,

2007, the focus of the current dispute over the claimant’s

entitlement to additional medical services falls on medical

services directed toward evaluation and treatment of his lower

back or lumbar difficulties.

 The parties and all the medical experts are in agreement

that the claimant sustained some type of compensable injury to

his lumbar spine in the employment-related accident of January

15, 2007.  The dispute between the parties and the medical

experts arises over the nature of the claimant’s compensable

lumbar injury and the need for medical services for this

compensable lumbar injury, after June 10, 2008.
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Unquestionably, the claimant had sustained a prior

significant permanent injury to his lumbar spine and also had

various degenerative defects that involved the same and other

components of his lumbar spine at the time of the employment-

related accident of January 15, 2007.  However, the greater

weight of the credible evidence shows that, a substantial

period prior to that date, these various defects were

essentially asymptomatic and neither necessitated medical

services or limited the claimant’s physical activities.

There appears to be a consensus among all of the

physicians, who have treated the claimant for his lumbar

complaints, that the employment-related accident of January 15,

2007, aggravated these pre-existing degenerative defects so as

to cause them to become symptomatic.  Such a conclusion is

clearly logical. Stress and trauma from the injury described

by the claimant could result in such an aggravation.  When this

fact is considered in light of the close temporal relationship

between this incident and the onset of the claimant’s lumbar

difficulties, the existence of this causal relationship likely

or probable.

It appears to be the opinion of Dr. Blankenship that the

only injury the claimant sustained to his lumbar spine, in the

employment-related accident of January 15, 2007, was this

aggravation of his pre-existing degenerative defects. He
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apparently reaches this conclusion on the basis that he could

not, personally, find any objective evidence of other recent

physical damage to the claimant’s lumbar spine. It would

further appear to be his opinion that any physical damage

caused by the January 15, 2007 aggravation had resolved or at

least stabilized, at a level where nothing further in the way

of medical treatment offered a reasonable expectation of

improvement, by February 7, 2008. This conclusion appears to

be further based, in large part, in his doubt of the accuracy

of the claimant’s description of the magnitude of his symptoms.

I do not particularly agree with the conclusions reached

by Dr. Blankenship.  The claimant appeared a credible witness

at the hearing. The record reveals that the claimant is a

relatively long-term employee of the respondent and would seem

to be well motivated, having maintained rather strenuous

gainful employment for a significant period of time after a

prior lumbar injury and resulting laminectomy and fusion.

Clearly, various objective tests performed on the claimant have

demonstrated a discal defect at L4-5 (regardless of whether it

was a bulge, protrusion, or herniation).  There is also

objective evidence that this discal defect was producing

foraminal stenosis and likely compression of the exiting nerve

roots at this level. The FCE was interpreted as showing “near
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full” effort, which would not be expected if the claimant was

intentionally exaggerating his symptoms. 

 Even if the discal defect was a “bulge” rather than a

“protrusion” or “herniation” (often a matter of semantics that

differs between physicians), it would be impossible in the

present case to objectively determine whether or not the extent

of this bulge was increased by the employment-related injury

to the point that nerve impingement resulted and symptoms

appeared.  This change could only be “objectively” shown if

there had been an identical test for comparison, which had been

run immediately prior to the accident.  However, “objective”

proof of such an occurrence is not required by statute.

 More importantly, regardless of the accuracy of the tests

relied upon by Dr. Blankenship, the gold standard for

determining the presence of a herniated disc would be visible

observation of the involved area.  This visible inspection was

conducted by Dr. Ahmed, during the corrective surgery.

Although Dr. Ahmed mentioned observing such a defect in the

body of his operative report, the diagnosis of this defect was

made on the operative report in both his postoperative and

preoperative diagnosis.  The operative report further shows

that a discectomy was performed at this level.  Finally, in his

narrative report of February 10, 2009, Dr. Ahmed emphatically

states that a herniated disc was present. Dr. Ahmed has nothing
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to gain from this case and I believe his observation of this

defect to be accurate.  

Both Dr. Johnson and Dr. Ahmed were of the opinion that

the claimant continued to be in need of further medical

services for his low back or lumbar difficulties after June 10,

2008, and that the corrective surgery, which was ultimately

performed by Dr. Ahmed, was reasonably necessary and medically

appropriate to improve the claimant’s low back and radicular

difficulties.  I find their opinions to be of greater weight

and credit than the opinions of Dr. Blankenship.  Both of these

physicians had access to additional testing and Dr. Ahmed had

the opportunity to visually examine the internal structures of

the affected portions of the claimant’s lumbar spine.

Further, Dr. Blankenship also appears to base his opinions

in large part in his belief that the claimant is exaggerating

the magnitude of his symptoms and complaints.  I find this

belief of Dr. Blankenship to be contrary to the greater weight

of the evidence presented.  Clearly, it would not be logical

that an individual would submit to such a drastic surgical

procedure, with its attendant potential serious complications,

unless that individual was actually experiencing significant

discomfort and limitations.

Dr. Johnson has authored conflicting opinions, concerning

the cause for the need for additional medical services and
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surgery.  In his report of December 4, 2008, he attributed the

need for surgery to degenerative changes and, in his report of

April 21, 2009, he attributed the claimant’s need for surgery

to the herniated disc at L4-5 that he in turn opined was caused

by the January 15, 2007 employment-related fall.  Dr. Ahmed has

attributed the claimant’s need for surgery to the claimant’s

“medical condition and radiological findings”.  I assume that

by the term “medical condition”, Dr. Ahmed is referring to the

claimant’s symptoms and difficulties involving his low back and

lower extremity.

After consideration of all the evidence presented, it is

my opinion that the greater weight of the credible evidence

establishes that the claimant’s need for additional medical

services, for his low back and radicular difficulties after

June 10, 2008, were necessitated by or connected with his

compensable back injury. This includes the corrective surgery

that was performed on September 15, 2008.  Clearly, the basic

cause for the claimant’s need for these medical services was

the continuous pain and other difficulties, that the claimant

experienced with his lower back and lower extremity on and

after June 15, 2007. Regardless of the type and magnitude of

the defects revealed on the various “objective” studies and

tests, no further treatment (particularly surgery) would have

been provided or even recommended had the claimant not been
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experiencing these continuous symptoms or difficulties. I find

that the greater weight of the credible evidence shows that the

claimant’s compensable injury of January 15, 2007 played a role

in causing or precipitating these continued symptoms and

complaints.  

After consideration of the evidence presented, I further

find that the greater weight of the evidence establishes that

the additional medical services provided to the claimant for

his low back and radicular difficulties, after June 10, 2008,

were reasonable.  These additional medical services were

recommended by two highly competent physicians with particular

expertise in the area of medicine associated with the treatment

of injuries and conditions such as those experienced by the

claimant.  Further, the medical services recommended and

provided by these physicians were of a type and nature commonly

accepted by the general medical community as being appropriate

for the evaluation and treatment of back difficulties, such as

those experienced by the claimant. Finally, the evidence

presented shows that these medical services not only had a

reasonable expectation of accomplishing their intended purpose

or goal in regard to the claimant’s back symptoms and

complaints, but were, in fact, actually successful in providing

the claimant with a substantial degree of improvement in his
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back and radicular symptoms and difficulties, which had been

caused or precipitated by his compensable injury. 

In summary, the greater weight of the credible evidence

shows that the medical services provided to the claimant for

his back and radicular difficulties by and at the direction of

Dr. Johnson and Dr. Ahmed, after June 10, 2008, represent

“reasonably necessary medical services” under Ark. Code Ann.

§11-9-508.  Pursuant to the provisions of this subsection, the

respondents are liable for the expense of these medical

services. This liability is subject to the medical fee schedule

established by this Commission.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The remaining issue is the claimant’s entitlement to

additional temporary total disability benefits from June 10,

2008 through a date yet to be determined. The burden rests upon

the claimant to prove his entitlement to these benefits. In

order to meet this burden, the claimant must show that he has

continued within his healing period from the effects of his

compensable injuries and also that he has continued to be

rendered disabled by these compensable injuries.

Again, this issue appears to focus on the claimant’s

admittedly compensable low back or lumbar injury, rather than

the compensable knee injury. Thus, the focus of this Opinion
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will be on the healing period from the effects of the back

injury and the disability occasioned by this injury.

The issue of the healing period is a medical question,

which must be resolved on the basis of the greater weight of

the medical evidence presented.  The healing period extends

until the claimant has achieved the maximum benefit of time and

medical treatment and the resolution or improvement of the

physical damage caused by the compensable injury. Once this

physical damage has resolved or at least stabilized, at a level

where nothing further in the way of medical treatment offers

a reasonable expectation of improvement, then the healing

period has ended. The mere continuation of chronic symptoms is

not sufficient, in and of itself, to extend the healing period.

Based upon my previous finding that the claimant has

continued in need of active medical treatment for his

compensable low back or lumbar injury after June 10, 2008, I

also find that the claimant has proven by the greater weight

of the credible evidence that he has continued within his

healing period from the effects of this compensable injury,

after June 10, 2008. From the evidence presented, it appears

that the claimant’s healing period from this compensable injury

continued through at least February 10,2009. This conclusion

is based upon the claimant’s testimony that he was last seen

by Dr. Ahmed at UAMS in February of 2009, and that he was
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released from regular follow up to return on an as needed basis

at that time. The notation of Dr. Ahmed, dated February 10,

2009, would indicate that this was the date the claimant was

describing in his testimony.

The medical evidence presented shows that the claimant was

medically restricted from performing regular gainful employment

by Dr. Johnson from June 10, 2008, through at least October 2,

2008 and by Dr. Ahmed through at least February 10, 2009.

Clearly such a restriction would be logical and appropriate,

in light of the nature and magnitude of the claimant’s

compensable injury and the extensive surgery that was performed

as a result of that injury. Therefore, I find that the claimant

has proven that his compensable lumbar injury rendered him

totally disabled from regular gainful employment from June 10,

2008 through at least February 10, 2009.

In summary, I find that the claimant has proven by the

greater weight of the credible evidence that he is entitled to

additional temporary total disability benefits for the period

of June 10, 2008 through February 10, 2009.  Specifically, he

has proven that during this period he continued within his

healing period from the effects of his compensable lumbar

injury and was also rendered totally disabled as a result of

this compensable injury.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1.The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2.On January 15, 2007, the relationship of

employee-employer-carrier existed between

the parties.

3.On January 15, 2007, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $504.00 for total

disability and $378.00 for permanent

partial disability. 

4. On January 15, 2007, the claimant

sustained compensable injuries to his back

and left knee. 

5. There is no dispute over the claimant’s

entitlement to medical services through the

initial visit with Dr. Arthur Johnson on

June 10, 2008.

6. The claimant has proven that the

additional medical services provided him

for his low back and radicular difficulties

by and at the direction of Dr. Arthur

Johnson and UAMS (specifically Dr. Hazem

Ahmed), after June 10, 2008, represents

“reasonably necessary medical services” for
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the claimant’s compensable low back or

lumbar injury.  Specifically, the claimant

has proven by the greater weight of the

credible evidence that these medical

services were at least partially

necessitated by or connected with the

compensable low back or lumbar injury, were

medically appropriate, and had a reasonable

expectation of accomplishing their intended

beneficial purpose (in fact, they actually

did so). 

7. There is no dispute over the claimant’s

entitlement to additional temporary total

disability benefits accruing through June

9, 2008.

8. The claimant has proven by the greater

weight of the credible evidence that he

continued temporarily totally disabled, as

a result of his compensable low back or

lumbar injury, from June 10, 2008 through

at least, February 10, 2009.  Specifically,

he has proven that during this time he

continued within the healing period from

the effects of his compensable low back and
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lumbar injury and was also rendered totally

disabled as a result of this injury.

9. The respondents have controverted the

claimant’s entitlement to any additional

medical services, after June 10, 2008, and

his entitlement to any additional temporary

total disability benefits, on and after

June 10, 2008.  

10. The appropriate fee for the claimant’s

attorney is the maximum statutory

attorney’s fee on the additional

controverted temporary total disability

benefits herein awarded.

ORDER

The respondents shall be liable for the expense incurred

reasonably necessary medical services rendered to the claimant

by and at the direction of Dr. Arthur Johnson and physicians

at UAMS, specifically, Dr. Hazem Ahmed, for the claimant’s

compensable low back or lumbar injury, after June 10, 2008.

This liability is subject to the medical fee schedule

established by this Commission.

The respondents shall pay to the claimant additional

temporary total disability benefits for the period beginning

June 10, 2008, and continuing through February 10, 2009.  
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The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the additional controverted

temporary total disability benefits herein awarded. One-half

of this fee is the obligation of the respondents in addition

to such benefits.  The remaining one-half of this fee is to be

withheld by the respondents from such benefits.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest

until paid.

IT IS SO ORDERED.   

                                              
                  MICHAEL L. ELLIG
                      ADMINISTRATIVE LAW JUDGE
                                         


