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STATEMENT OF THE CASE

On September 8, 2009, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on June 15, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  An additional one was reached concerning Claimant’s average weekly wage, resulting

in the following five, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The authenticity of all medical records and/or bills.

3. The employer/employee/carrier relationship existed on July 17, 2008 and

November 10, 2008, when Claimant sustained compensable injuries to his

low back and neck, respectively.

4. Respondents have accepted and are paying toward a six percent (6%)

whole-body impairment rating assigned to Claimant’s neck injury, but have

controverted a seven percent (7%) whole-body impairment rating assigned

to Claimant’s low back injury.

5. Claimant’s average weekly wage was $586.80.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issue concerning the calculation of Claimant’s average weekly wage was mooted by

the above stipulation.  Moreover, Claimant withdrew the issue concerning whether a

controverted attorney’s fee was appropriate on the prior payment of indemnity benefits at

an incorrect rate.  The following remained to be litigated:

1. Whether Claimant is entitled to wage loss disability benefits.

2. Whether Claimant is entitled to additional permanent partial disability

benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.
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Contentions

At the hearing, Claimant added an additional contention.  The contentions now

read:

Claimant:

1. On July 17, 2008, the Claimant sustained a compensable injury to his low

back.  On November 10, 2008, the Claimant sustained a compensable injury

to his neck.  As a result of the injuries, he was assigned a seven percent

(7%) PPI for his low back injury and a six percent (6%) PPI for his neck

injury.  The thirteen percent (13%) rating has been accepted, but the

Claimant is being paid at the incorrect compensation rate of $147 per week.

His correct compensation rates should be $397/$298.  The Claimant has

sustained wage loss.

2. Claimant is entitled to a controverted attorney’s fee due to Respondents’

payment of benefits at the incorrect compensation rate.

Respondents:

1. The Claimant does not have a valid rating for the low back claim.

3. The cervical claim is being paid and the six percent (6%) PPD rating is being

paid.

4. Claimant has suggested a vocational plan that is acceptable to the

Respondents.

5. There is no wage loss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to the seven percent (7%) whole-body impairment rating assigned

to him for his low back by Dr. James Blankenship, and additional permanent

partial disability benefits therefor.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to five percent (5%) in wage loss disability benefits over and above the six

percent (6%) whole-body anatomical impairment rating assigned for his

cervical injury.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on the five percent (5%) wage loss disability

benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a selection of his

medical records, consisting of one abstract/index page and 22 numbered pages thereafter;

Claimant’s Exhibit 2, a handwritten list of job contacts, plus two emails from Claimant’s

counsel to Respondents’ counsel, consisting of four unnumbered pages; Claimant’s Exhibit

3, page 113 of the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF

PERMANENT IMPAIRMENT (4th ed. 1993)(hereinafter “AMA Guides”), consisting of one

page; Respondents’ Exhibit 1, another selection of Claimant’s medical records, consisting

of one index page and seven numbered pages thereafter; and Respondents’ Exhibit 2, a

letter from Respondents’ counsel to Claimant’s counsel dated March 20, 2009, consisting

of one page.

Testimony

Randy Milum.  Claimant testified that he was in the United States Army from 1970

to 1978, where he worked as a military police investigator.  While in the service, he

received 60 college credits from the U.S. Armed Forces Institute, where he seeking a

degree in criminology.  He has an Associate of Arts degree in general education.  After

receiving an honorable discharge in 1978, he was employed as a commercial truck driver

for Chessie System Railroads until 1983.  Thereafter, he was an owner/operator truck

driver  until 1996.

On March 3, 1997, he began working for Respondent Claridge in Harrison, which

manufactures wood and aluminum products such as podiums, credenzas and display

cases.  He worked there primarily as an assembly packer, but also had stints working with



Milum - F807160 & F811598 6

a wood saw and in temporary transfer jobs throughout the plant.  The packer position

required him to  lift and flip components weighing up to 35 to 40 pounds apiece and

assemble them into a product weighing 200 to 250 pounds.  Once Claimant finished

putting the product together, he took it off his table and put it on a cart or in storage.

Claimant’s testimony was that prior to July 17, 2008, he had no neck or back

problems that prevented him from performing his job.  He hyper-extended his lower back

in 1999, but fully recovered following physical therapy and was only off work for four days.

Claimant also underwent chiropractic treatment in 2005 for a left hip injury.

He stated that on July 17, 2008, the following occurred:

I was at work at Claridge and I was pinned against my work station and how
it happened, it surprised me, caught me off guard.  I felt myself falling and
I was falling between two work stations–and what I mean by work stations,
I mean two rectangular tables about four feet by six–by twelve feet–and I felt
something tear.  I thought at first it was a muscle.

Claimant felt this tearing sensation in his lower back, and it caused what he termed

“[i]ntense pain”–unlike any other back pain he had ever experienced.  Respondents

eventually accepted the low back injury as compensable and sent him to Dr. James

Blankenship.  The doctor examined him, ordered an MRI, prescribed medication and sent

him to physical therapy.  Claimant was sent back to work on light duty, and continued to

work part-time.  His restrictions were no lifting in excess of 15 pounds and no standing for

more than 30 minutes at a time.  Claimant underwent a functional capacity evaluation.

Blankenship never performed injections or surgery, but declared him to be at maximum

medical improvement in November 2008 and released him with permanent lifting

restrictions of no more than 50 pounds frequently and no more than 70 pounds
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occasionally.  Claimant stated that at the time of the release, he was still experiencing

back pain; and he has continued to suffer from such to the present.

Claridge accommodated the above restrictions, and kept Claimant in the Hardware

Department–where he was transferred after returning to work on light duty.  However,

Claimant was injured again on November 10, 2008.  He described this incident as follows:

“I was given an assignment to work a machine.  It’s a spinning drum sander.  It has–it’s

under pressure by air pressure and it exploded.  It knocked me back about five feet and

I hit the concrete floor dead center with my back.”  In this instance, Claimant suffered

injuries to his neck as well as lower back.  As a result, he began experiencing extreme pain

in his big toes, greater incidence of migraine headaches, and episodes of numbness in the

right side of his body.  Dr. Blankenship was not able to see Claimant for about three

weeks; but once he did, he returned Claimant to physical therapy, and prescribed him oral

steroids and anti-inflammatories.  He also placed Claimant on light duty and sent him for

another functional capacity evaluation.  In February 2009, Dr. Blankenship again released

him from care.  In this instance, Claimant’s permanent restrictions were tightened:  no

frequent lifting of more than 30 pounds, and no occasional lifting of more than 50 pounds.

He again returned to Claridge to see if his restrictions could be accommodated.  However,

he was told that they could not do so.

Claimant spoke with the adjuster for Respondent Liberty Mutual and the subject of

vocational training came up.  He stated that “at the time, I expressed an interest in

[becoming a] heating and cooling technician.”  Claimant investigated that line of work, and

discovered from conversations with friends in the industry that the work was possibly more
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physical that his restrictions would allow.  He denied that he ever refused job training.  His

testimony was that had he been offered training that fit his physical limitations, he would

have pursued it enthusiastically.  While Claimant’s attorney made a request that he be

allowed to undergo a vocational rehabilitation assessment, one has never been performed.

Regardless, Claimant stated that he has continued to look for work.  Claimant’s

Exhibit 2 is a partial list of the contacts he has made in this effort.  He interviewed with

Pace Industries, but the company representative tore up his application in front of him

when the circumstances of Claimant’s departure from Claridge came to light.

At the time of the second release, Claimant was experiencing pain in his back and

big toes, and numbness in the ring and pinky fingers of his right hand.  He is still having

these symptoms, along with constant fatigue.  Claimant’s prescription medications have

expired, and he does not take over-the-counter ones.

He stated that he is almost 56 years old, and never had any intention of retiring at

such a young age.  Claimant’s desire is to be productive until he is 70.  His work injuries

have affected him in all aspects–“[f]inancially, mentally, emotionally.”  Claimant is nearly

bankrupt.

When questioned by Respondents, Claimant testified that he never underwent

surgery for his work-related injuries.  While he has been told that surgery at present would

do more harm than good, he has also been informed that surgery may be necessary in the

future.  He had chiropractic adjustments to his spine prior to being injured at work.  He

returned there for treatment after Respondents initially controverted his low back injury.
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Claimant has recently submitted mileage reimbursement requests in connection with

his neck and back to Respondents, but they have been denied.  The two functional

capacity evaluations (“FCE”) he has undergone have shown that he is capable of

performing work at the Medium category.  He knew the results of the FCEs before he

approached the Respondent carrier about vocational training.

The refrigeration and heating program is located at North Arkansas Community

College (“NACC”).  He obtained information from the school concerning tuition and the

cost of books for the program, and shared this with the adjustor.  While he ultimately

learned of it, Claimant did not know that Respondents in March 2009 agreed to pay for

Claimant to go through this program at NACC.  Claimant thinks that while he could

physically perform the service aspects of refrigeration and heating, he might have

problems with moving appliances and installing duct work.  He agreed that it was possible

that he could go through the program and get a job of some type.

As for his existing job skills, Claimant testified that while he has been a truck driver

in the past, he could not at present pass a Department of Transportation (“DOT”) physical

because he has heart disease.  He was not aware that NACC had a law enforcement

training program–in which he has a background.  But he has considered returning to

college to obtain a degree in light of the fact that he has already completed 60 credit

hours.

Claimant has drawn unemployment benefits, but they were reduced based upon his

receipt of permanent partial disability benefits.  The positions he has sought since leaving

Claridge are in the manufacturing area.  He stated that he did this because such jobs are
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the only ones available in Harrison.  Claimant testified that his experience at Claridge

would qualify him for this type of employment, and that he sought positions within the Light

to Medium categories of work.  He was a non-union member at Claridge, which was a

union shop; but this status only affected his seniority, and did not automatically exclude

him from certain positions.

Under further questioning from his counsel, Claimant stated that he testified in his

deposition that he wanted any vocational training to “bear fruit”; i.e., result in employment.

He stated that had he been informed that the refrigeration and heating sector fit his

permanent restrictions, he would pursue training in that area.  But he does not know that

to be the case.  The adjuster never promised to fund further training if the refrigeration and

healing program did not work out, but their dialogue on the subject did not progress that

far.

With respect to his low back, Claimant testified that the November 2008 incident

“magnified” the pain in that area that began with the injury he suffered in July 2008.  He still

has this pain.

When questioned further by Respondents, Claimant stated that although the

insurance company would bear the expense of his retraining, if the schooling did not “bear

fruit,” he would lose “life energy.”

Under questioning from me, Claimant testified that he never discussed training with

the adjuster other than that involving refrigeration and heating.  With respect to his truck

driving experience, Claimant stated that he does not currently have a CDL.  Apart from his

inability to pass a DOT physical due to his hypertension, he felt that he could no longer
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drive a truck because he cannot sit for more than 45 minutes at a time.  In addition to

problems being an over-the-road driver, he could not be a local driver because he could

not meet the lifting requirements.  He is not a certified law enforcement officer; he never

pursued that line of work after leaving the Army.

Exhibits-Medical

The medical records of Claimant introduced at the hearing that are contained in

Claimant’s Exhibit 1 and Respondents No. 1 Exhibit 1 reflect the following:

On September 2, 2008, Claimant presented to Dr. Blankenship with lower back pain.

He reported that he was injured on July 17, 2008 when a cardboard box struck the back of

his legs, causing him to twist.  Based on his examination, Blankenship wrote that he felt that

“the majority of his pain is myofascial in nature.”  He prescribed medication and physical

therapy.  An MRI of the lumbar spine on September 10, 2008 showed a lateral annular tear

in the region of the L4 ganglion on the left, and degenerative changes at L4-5 and L5-S1.

Dr. Blankenship, who read the MRI stated that no disc herniations were found.  When

Claimant returned to Blankenship on October 2, 2008, he reported that while his pain had

lessened, it was still 8/10.  The doctor noted that he had previously released Claimant to

light duty, but had reduced his hours when he experienced exacerbation of his pain.

Claimant reported that while his condition is okay at the beginning of the day, his pain

increases significantly over three hours in the parathoracic region between his shoulder

blades and lower back after standing.  Dr. Blankenship wrote:

Although he does have an annular tear on his MRI, I do not think that this is
causative of his current pain complaints.  His back pain is not consistent with
a discogenic etiology; therefore, I do not think that discography would be
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appropriate in this gentleman’s care.  I still feel like a majority of his pain is
myofascial.

He recommended that Claimant undergo additional physical therapy, along with an FCE.

The October 23, 2008 FCE showed that Claimant gave consistent and reliable effort and

could perform work in the Medium category.  Blankenship reviewed the FCE report and on

November 7, 2008 wrote that he agreed with it, found Claimant to be at maximum medical

improvement, and released him with a permanent 70-pound lifting restriction.  On

November 13, 2008, Dr. Blankenship wrote the following addendum:

I had omitted a statement about a rating on him on his narrative after his
FCE.  Although he does have a probably annular tear, his clinical findings are
more consistent with myalgia.  He does not have a gross ruptured disk and
therefore I do not feel like based on the Fourth  Edition AMA Guidelines that
Arkansas still goes by that he would qualify for an impairment rating.

Claimant underwent a second FCE on February 10, 2009.  He was again noted to

have given a reliable and consistent effort, and demonstrated the ability to work at the

Medium category of work.

On February 20, 2009, Dr. Blankenship wrote a report that reads in pertinent part:

Mr. Milum is a patient of mine, who I saw last on December 30, 2008.  I still
fee like the majority of his pain was myofascial in nature at that time.  We
have recommended two more weeks of physical therapy and then an
evaluation with FCE.  I have reviewed all of his previous notes.  I have also
reviewed his last MRI, which was done in December 2008.  He did appear to
have a soft disc protrusion on the left-hand side at C5-6.  He had multilevel
spondylosis that was degenerative in nature.

The functional capacity evaluation and following narrative is based solely on
Mr. Milum’s recent neck injury.  The gentleman did demonstrate reliable
results.  He demonstrated the ability to perform work in a medium
classification, which I agree with.  The medium classification would put him
in a weightlifting restriction of 50 pounds occasionally, but a permanent
weightlifting restriction of 30 pounds is reasonable.  If he intermittently has to
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lift between 30 and 50 pounds, as long as he does it correctly, he would be
able to do this.

I do feel like that [sic] Randy is at MMI from both his lower back injury and his
cervical injury.  He does have a disc herniation with annular tearing on his
lower back injury, which would qualify him for impairment, under the fourth
edition AMA guidelines, table 75 under un-operated herniated disc, which
would give him a 7% impairment.  His herniated disc in his neck, although
majority of his pain is myofascial would be an objective finding that would
qualify him for 6% impairment.  Based on the combined values table, he will
get a 13% impairment to the body as a whole.

This narrative has been based on a reasonable degree of medical certainty
and review of the gentleman’s entire chart, most recent MRIs, and functional
capacity evaluation.

Exhibits-Nonmedical

The non-medical records introduced at the hearing that are contained in

Respondents No. 1 Exhibit 2 reflect the following:

Claimant’s Exhibit 2.  This exhibit contains a list of the job contacts Claimant has

made since leaving Claridge.  It reflects that he contacted Pace Industries, Duncan

Industries, Anchor Die Cast, McClinton-Anchor Company, Tom-Bar LLC, Johnson

Manufacturing, Bracken Animal Clinic, Arkansas Products Company, Flexsteel Industries

and Tankinetics, Inc.  Also in the exhibit are emails from Claimant’s to Respondents’

counsel dated June 25, 2009.  Therein, Claimant’s counsel wrote that his client “is not

necessarily opposed to vocational rehabilitation . . . [but] has concerns . . . that the

requirements of a HVAC technician will exceed his limitations.”  Counsel requested a

vocational evaluation, and made a follow-up inquiry on August 27, 2009.
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Claimant’s Exhibit 3.  This is page 113, Table 78, from the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed.

1993)(hereinafter “AMA Guides”).

Respondents’ Exhibit 2.  In a March 20, 2009 letter to Claimant’s counsel,

Respondents’ counsel states that they “will now agree to the program of vocational

rehabilitation if it is as described by your client.”  The program is a refrigeration program

that  costs $900.00 per semester for tuition and $1,200.00 for books.

ADJUDICATION

A. Whether Claimant is entitled to additional permanent partial disability

benefits.

As stipulated by the parties, Respondents accepted and are paying the six percent

(6%) whole-body impairment rating Dr. Blankenship assigned to Claimant’s neck injury.  But

they have controverted his entitlement to the seven percent (7%) whole-body rating the

doctor gave for Claimant’s low back injury.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the Fourth Edition of the AMA Guides as an

impairment rating guide.  See AWCC R. 099.34.  A determination of the existence or extent

of physical impairment must be supported by objective and measurable physical or mental

findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  Permanent benefits are to be

awarded only following a determination that the compensable injury is the major cause of
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the disability or impairment.  Id. § 11-9-102(F)(ii).  “Major cause” is defined as “more than

fifty percent (50%) of the cause,” and a finding of major cause must be established by a

preponderance of the evidence.  Id. § 11-9-102(14).  This standard means the evidence

having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947)).

At the hearing, Claimant indicated that the rating was based on Section II(C) of Table

78 of the AMA Guides, which gives a seven percent (7%) rating to the body as a whole for

an “[i]ntervertebral disk or other soft-tissue lesion” that is 

Unoperated on, stable, with medically documented injury, pain, and rigidity
associated with moderate to severe degenerative changes on structural tests;
includes unoperated on herniated nucleus pulposus with or without
radiculopathy.

When Dr. Blankenship assigned his rating on February 20, 2009, he wrote that

Claimant has “a disc herniation with annular tearing on his lower back injury . . . .”  This

however, is at odds with the lumbar MRI taken on September 10, 2008.  At that time,

Blankenship specifically noted that no lumbar disc herniations were present.  In his

February 20, 2009  note, he does not cite at which level this herniation supposedly exists.

Moreover, while he stated at the bottom that the opinion is based on, inter alia, a review of

the “most recent MRIs,” he made clear at the beginning that he reviewed only the

December 2008 cervical MRI.

The Commission is authorized to accept or reject a medical opinion and is authorized

to determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall,
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79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  Based upon my review of the evidence, I do credit Dr.

Blankenship’s statement that Claimant has a lumbar disk herniation.  It simply is not

supported by the record.

Rather, the medical record before me reflects that the only objective finding of

lumbar injury is an annular tear in the region of the L4 ganglion on the left.  Claimant also

had degenerative changes at L4-5 and L5-S1.  In Coleman v. Pro Transportation, 2006

AWCC 48, Claim No. F210837 (Full Commission Opinion filed March 14, 2006), rev’d on

other grounds, 97 Ark. App. 338, 249 S.W.3d 149 (2007), the Commission wrote:

Even if the compensable injury was the major cause of the degenerative
bulging and annular tear, there is no provision in the Guides for assigning
permanent impairment based on an annular tear.  Moreover, the Commission
in previous cases has cited expert medical testimony indicating that an
annular tear cannot form the basis for an impairment rating pursuant to the
Guides.

(Citations omitted).  As alluded to above, the Arkansas Court of Appeals reversed, finding

that Claimant was entitled to a lumbar rating.  Coleman v. Pro Transportation, 97 Ark. App.

338, 249 S.W.3d 149 (2007).  In so doing, however, the court did not reject the

Commission’s holding that, standing alone, an annular tear cannot form the basis for a

rating.  Rather, the court credited the testimony of the opining physician that spondylosis

(along with subjective findings, which the court stated were insufficient by themselves to

support a rating) was present as well.  Thus, the Court of Appeals’ decision in Coleman is

distinguishable from the case at hand.  Claimant’s annular tear, by itself, does not permit

the awarding of an impairment rating, and permanent partial disability benefits therefor.
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Even if this were not the case, I note that Dr. Blankenship wrote the following on

October 2, 2008:

Although he does have an annular tear on his MRI, I do not think that this is
causative of his current pain complaints.  His back pain is not consistent with
a discogenic etiology; therefore, I do not think that discography would be
appropriate in this gentleman’s care.  I still feel like the majority of his pain is
myofascial.

In assigning the lumbar rating on February 20, 2009, Blankenship held to his opinion that

most of Claimant’s pain is myofascial.  I credit this finding because the doctor has rendered

it consistently; and based on it, I do not find that Claimant has proven that the compensable

low back injury is the major cause of his disability or impairment.

In short, Claimant has not proven by a preponderance of the evidence that he is

entitled to additional permanent partial disability benefits.

B. Whether Claimant is entitled to wage loss disability benefits.

Claimant has asserted that he is entitled to wage loss disability benefits over and

above his impairment.  Respondents dispute this.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s cervical injury is an unscheduled one.  Cf.

Ark. Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to wage loss

disability benefits is controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
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employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to § 11-

9-522(b)(1), when a claimant has been assigned an impairment rating to the body as a

whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  The wage loss factor is the

extent to which a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors

that may impact a claimant’s future earning capacity, the Commission considers his

motivation to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  Id.  The Commission may use its own superior

knowledge of industrial demands, limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp.

2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

As stated previously, “major cause” is more than fifty percent (50%) of the cause, and has

to be established by a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14)

(Supp. 2007).  “Disability” is the “incapacity because of compensable injury to earn, in the

same or any other employment, the wages which the employee was receiving at the time

of the compensable injury.”  Id. § 11-9-102(8).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The evidence adduced at the hearing reflects that Claimant is 55 years old and was

honorably discharged from the U.S. Army, where he served from 1970 to 1978 as a military

police investigator.  He earned 60 college credits in the U.S. Armed Forces Institute toward

a criminology degree.  After his discharge, he worked for 18 years as a truck driver.

Thereafter, in 1997, he began working for Respondent Claridge.  His position required the

lifting of components weighing 35 to 40 pounds apiece.

After he was released from treatment for his July 17, 2008 compensable lower back

injury, he was given permanent lifting restrictions of no more than 50 pounds frequently and



Milum - F807160 & F811598 20

no more than 70 pounds occasionally.  On November 10, 2008 at work, he reinjured his

back and hurt his neck as well.  He never underwent surgery, and at the time of his release,

he was still having pain in his back and big toes, and numbness in two fingers of the right

hand.  After his release, his permanent restrictions were tightened to no lifting more than

30 pounds frequently or 50 pounds occasionally.  Claridge could not accommodate this.

Claimant has looked for work, applying mainly with other manufacturers.  He has

undergone two FCEs that document that he can perform work in the Medium category; and

the jobs he has pursued have been in this or the Light category.  Claimant has drawn

unemployment benefits.  He is not a certified law enforcement officer, and never pursued

work in that field after his discharge from the service.  Claimant has considered continuing

his college education.  He feels that due to his hypertension, he cannot pass a DOT

physical and become a truck driver again.  Regardless, he did not believe that he could

perform the sitting and lifting aspects of such a job now.  Claimant is open to the possibility

of retraining, and I find that he is motivated to return to the workforce.

Respondents have contended that Claimant proposed to them a program of

vocational retraining in the heating/cooling field, and that they accepted this proposal.  The

evidence shows that he is not pursuing this because of his belief that this line of work could

exceed his permanent restrictions.



Milum - F807160 & F811598 21

Under Ark. Code Ann. § 11-9-505(b)(3) (Repl. 2002),

The employee shall not be required to enter any program of vocational
rehabilitation against his or her consent; however, no employee who waives
rehabilitation or refuses to participate in or cooperate for reasonable cause
with either an offered program of rehabilitation or job placement assistance
shall be entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by objective
physical findings.

In Johnson v. McKee Foods, 98 Ark. App. 360, 255 S.W.3d 478 (2007), the Arkansas Court

of Appeals stated:

An employer relying upon the defense enumerated in § 11-9-505(b)(3) must
show that the claimant refused to participate in a program of vocational
rehabilitation or job-placement assistance, or, through some other affirmative
action, indicated an unwillingness to cooperate in those endeavors, and that
such refusal to cooperate was without any reasonable cause.

Respondents have not raised an issue regarding this provision, or even cited it as part of

a contention.  Arguably, it is barred from consideration.  See Singleton v. City of Pine Bluff,

2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,

2006)(improper for administrative law judge to address issues not raised at hearing), rev’d

on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

To the extent, however, that Respondents properly raised this by contending that

they have accepted Claimant’s proposal, it is unavailing.  The evidence before me does

show that Claimant refused to participate in a vocational rehabilitation plan.  As he testified,

he obtained information concerning the tuition and book cost for the refrigeration and

heating program at NACC, and shared this with the adjustor.  On March 20, 2009,

Respondents through counsel wrote that they accepted this proposal.  He ultimately

learned of this acceptance, but he did not go through with the program.  His testimony was
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that through conversations with friends in the industry, he discovered that the field required

a higher degree of physical activity than his restrictions would allow–including the

installation of duct work and moving of appliances.  Respondents did not rebut this.

Nonetheless, he admitted that it was possible that he could go through the program and

obtain employment  of some sort.  I credit his testimony that, were he assured that his

restrictions would not foreclose him from employment in the heating and cooling field, he

would undergo the training.  Hence, his refusal to accept the training offer was not an

unreasonable one.

Based upon my review of all the evidence, including testimony from Claimant, having

had the opportunity to assess his credibility, and after considering Claimant’s age,

education, work experience, the nature and extent of his injury, his permanent restrictions,

and all other relevant factors, I find that he has proven by a preponderance of the evidence

that he has sustained a five percent (5%) impairment to his wage earning capacity in

excess of the six percent (6%) whole-body impairment he sustained as a result of his

cervical injury. In so doing, I find that Claimant’s compensable November 10, 2008 cervical

injury is the major cause of his wage-loss disability.

C. Whether Claimant is entitled to a controverted attorney’s fee.

Respondents have controverted Claimant’s entitlement to wage-loss disability

benefits over and above his impairment rating.  Claimant’s attorney is thus entitled to a

controverted attorney’s fee on all indemnity benefits awarded herein to Claimant, pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD
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Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on all benefits

awarded herein in accordance with Ark. Code Ann. § 11-9-715(a)(2)(A) (Repl. 2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


