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OPINION FILED AUGUST 28, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 7, 2009,
at Jonesboro, Craighead County, Arkansas.

Claimant pro se.

Respondent represented by the HONORABLE CURTIS L. NEBBEN, Attorney at Law,
Fayetteville, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On July 13, 2009, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Glenda D. McKinney, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION
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Glenda Darlene McKinney, the claimant, with a date of birth of September 24, 1956, is a

high school graduate who commenced her employment with respondent on September 5, 2007. 

The claimant is a resident of Trumann, Arkansas, and is employed at the Wal-Mart Store in

Trumann.

The claimant works in the meat department of respondent, and work the 4:00 a.m. to 1:00

p.m. shift.  Claimant testified that her main job is to stock shelves as a stocker.  Claimant

maintains that she sustained an injury to her left foot on January 30, 2009, within the course and

scope of her employment.  In describing the mechanics of the January 30, 2009, accidental injury,

claimant testified:

An elderly lady, a customer, came and asked me for my 
assistance to get a - - a bottle of cranberry juice off the top shelf.

Okay.  It was pushed to the back of the shelf so I had to get
a - - we have a blue stool that’s called a lock-down stool, is what I
call it, and so I had to get that to use it to step up on the step, I use
it all the time.

I went and got it off the pole that we keep it on and I took it
to the aisle, put it down, and I stepped on it, I always make sure it 
locks down cause I don’t trust anything, you know, so I stepped on 
it, when I stepped up, somehow or another I guess I arched my foot,
I don’t know what I done.  That’s the only thing my doctor could
figure I done.

But I reached back to get it cause it was pushed to the back
and when I brought it down that’s - - I felt the burning sensation, 
it’s like it popped and it blew my vein out of the bottom of my foot,
it poked it out about that far. (T. 11-12).

The testimony of the claimant reflects, regarding the “pop”:

I felt a - - I felt it, you know, when it pulled and popped. (T. 12).

Claimant noted that the sensation was in the bottom arch area of her left foot.  The claimant

received treatment under the care of Dr. Eddie Caldwell, a Jonesboro podiatrist, for complaints
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growing out of the January 30, 2009, injury.

Claimant acknowledged that she had received treatment under the care of Dr. Caldwell for

a heel spur prior January 30, 2009.  Claimant maintains that the symptoms she experience on

January 30, 2009, were different from those she experienced for the heel spur complaint.

The testimony of the claimant reflects that she went to see Dr. Caldwell on Friday, January

30, 2009, regarding the injury suffered to her left foot on the same day.  Claimant reported the

January 30, 2009, left foot injury to appropriated supervisory personnel of respondent on the

following Monday, February 2, 2009.  

The claimant testified that after reporting the injury to Ms. Dana Ferguson, in personnel,

and to Mr. Larry Rich, the store manager, on February 2, 2009, they scheduled an appointment

for her on February 9, 2009.  Regarding the reporting of the injury to supervisory personnel, the

testimony of the claimant reflects:

I went in the office and told Dana that I needed to show her my
foot, I had hurt it on Friday.

And I took my shoe and sock off and my vein was stuck out and
it was black and blue, it was bruised up.  And she said wait, just a minute,
I’m going to call Larry in the office, store manager.  So she picks up the 
phone and she calls him on his little walkie thing and she told him that
he was needed in the office, so he came in there and I showed him my
foot.

And he said when did you do that, and I said Friday and he said
how and I told him.  And he said well, put you sock back on you’re - -
it’s making my sick.

That’s correct, and I asked him what he wanted me to do and he
asked me when was I going to go - - cause he knew that I had gone and
got my heel spur taken care of.  And he asked me when I was gonna go 
back to my foot doctor, and I told him that I was supposed to the 27th, 
but we had an ice storm and they closed their office and I didn’t get to 
go back.
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And he said to call and see when they could see me again, and 
let them check my foot out and then they would fill out the paperwork
and, you know, if he wanted me to go to the company doctor, if he 
thought it was something the I needed to do. (T. 14-15).

The claimant testified that she was seen by Dr. Caldwell on February 9, 2009, relative to

her left foot complaint.  Claimant testified that during the afore visit Dr. Caldwell x-rayed her 

foot and prescribed medication - a steroid pack, as well as furnished a topical salve.  Claimant

noted that the medication did not help relieve her pain.  Claimant presented at the hearing with a

walking cast which was prescribed by Dr. Caldwell in connection with the treatment of her left

foot injury.

The claimant has continued under the care of Dr. Caldwell for the rupture in her left foot

attributable to the January 30, 2009, injury.  Claimant testified that while she has not loss time

from work as a result of the injury she has incurred medical bills for treatment of the injury.  The

testimony of the claimant reflects that she filed the bills with her health care provider, however is

responsible to the deductible. 

The testimony of the claimant reflects that she was seen by Dr. Michael Lack,

respondent’s designated medical provider, on one occasion relative to the January 30, 2009, left

foot injury.  In explaining how the visit to Dr. Lack came about, the claimant testified:

Dr. Caldwell advised me, it’s in the papers that, to go see 
Dr. Lack.

Well it was like he - - he advised it, so I had to go and tell Larry
and then Larry then had to make that appointment. (T. 17).

Claimant testified that to date she has incurred $1,676.74, in medical expenses in the

treatment of the January 30, 2009, injury.  Claimant noted that her next scheduled appointment



5

with Dr. Caldwell is mid-August 2009, when she finishes her therapy, which she takes in

Jonesboro.  The testimony of the claimant reflects that once she completes her eighteen (18)

therapy sessions she will have incurred a total of approximately 365 miles, for which she desired

reimbursement.   Claimant testified that she uses a bone stimulator for twenty (20) minutes

nightly, pursuant to the directions of Dr. Caldwell in the treatment of her injury.

During cross-examination the claimant acknowledged that when she saw Dr. Caldwell on

January 13, 2009, she relayed that she had been having heel pain for the last several months, and

that it had become constant over the last several weeks.  Claimant attributes all of her left foot

complaints prior to January 30, 2009, to the heel spur.

The testimony of the claimant reflects that the January 30, 2009, left foot injury occurred

between 9:15 a.m. and 9:45 a.m.  Further, the claimant acknowledged that she continued to work

following the occurrence on January 30, 2009.  The claimant also worked her whole scheduled

shift on Saturday, January 31, 2009.  Claimant’s testimony reflects that she reported the January

30, 2009, injury to Ms. Ferguson on Monday, February 2, 2009, at approximately 10:00 a.m.,

noting that Ms. Ferguson did not arrive for work until 8:00 a.m.

The claimant was seen by Dr. Caldwell on February 9, 2009.  Claimant noted the error in

the February 9, 2009, office note of Dr. Caldwell regarding the entry of “no other complaints”. 

The claimant both telephoned and was seen by Dr. Caldwell on March 10, 2009.  The credible

testimony of the claimant reflects that Dr. Caldwell made another mistake in his records regarding

her injury and complaints.  The evidence reflects that Dr. Caldwell made addendum to correct the

earlier mistakes in his records.

Claimant denies that she did not go in and request medial treatment from respondent
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through workers’ compensation  until March 11, 2009.  Regarding the afore, the testimony of the

claimant reflects:

I went in and told them about it and asked them what to do, 
and that’s when Mr. Rich, who is Larry Rich, the store manager, he 
told me to go to my doctor first and see what he advised me to do.(T. 24-25).

The credible testimony of the claimant reflects that after she relayed to her supervisor Dr.

Caldwell’s assessment of the nature of her injury, paperwork was completed and she was taken to

Dr. Lack.  Claimant acknowledged that she became aware that her claim was denied on April 9,

2009.

The medical in the record reflects that the claimant was seen by Dr. Eddy L. Caldwell,

DPM, on January 13, 2009, for complaints of pain in her left heel.  It is noteworthy that the

January 13, 2009, office note initially indicated “01/13/2005", before being corrected.  Following

his examination of the claimant, Dr. Caldwell assessed her complaints as left plantar fascitis, and

left calcaneal spur.  The claimant underwent x-rays of her left foot during the January 13, 2009

visit and was prescribed medication. (CX. #1, p. 1).    The claimant was next seen by Dr. Caldwell

on February 9, 2009.  The February 9, 2009, office note of Dr. Caldwell is devoid of any

complaints regarding the bottom of the claimant’s left foot or any reference to the January 30,

2009, incident. (CX #1, p. 2).

The office notes of Dr. Caldwell reflects a March 10, 2009, entry regarding a telephone

call from the claimant.  The entry reflects:

Patient called stating she is still having throbbing pain on the bottom
of her foot.  States the pain comes from her big toe and up along the 
“vein”.  Dr. Caldwell stated that Ms. McKinny needs to come to the 
office.  Patient will come at 2:30pm. (CX #1, p. 2).
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The claimant was seen by Dr. Caldwell on March 10, 2009.  The office note relative to the visit 

reflects, in pertinent part:

CC: 52 Y/O WF RTO heel pain, left, stating she again began to 
experience the same pain to her left foot but that it was sudden and 
she heard a popping sound to the foot.  States she has had throbbing
since that time.  Denies any injury, treatment or other complaints at
this time.
O: Upon physical examination, there is exquisite POP of the medial
calcaneal tubercle as well as the insertion of the plantar fascia, L.  There
appears to be no disruption of the plantar fascia as it is taut.  There is
no ecchymosis, erythema or edema to the left foot.  Radiographic
evaluation demonstrates no change since the last radiographs.  There is
pain elicited with palpation of the medial calcaneal tubercle and 
insertion of the plantar fascia, left.
A: (1) Plantar Fascitis, Left
     (2) Calcaneal Spur, Left
P: (1) Assess patient.
     (2) Radiographic Evaluation: 3 views: Right Foot
     (3) Discuss etiology and various treatment alternatives with patient.
     (4) RX: Physical Therapy Consultation
     (5) RX: Sterapred 10mg 12 day Pack (1) to be used as directed Refills: 00
     (6) RTO X 4weeks for radiographic evaluation. (CX. #1, p. 17).

On March 11, 2009, the claimant completed a Worker’s Compensation Request for

Medical Care document in which she identified the incident with stool and onset of pain in the left

foot as the basis for same, as well as the date of occurrence.  The claimant was referred to Dr.

Michael Lack for medical treatment in connection with the request. (CX. #1, p. 3).  The March

11, 2009, office note of Dr. Lack relative to the claimant’s visit reflects, in pertinent part:

Nursing Assessment
Chief Complaint: Pain bottom of L foot.  Pt states she had been seeing
Eddie Caldwell the podiatrist for heel spurs and she had shown this injury
to him.  He prescribed a topical salve for her foot.  Yesterday he recommended
a steroid pack and therapy.  Pain level = 8/10 present.

Date of Injury: 01/30/2009
Time of injury: 9:15am
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Explanation of injury in patient’s own words:
I stepped on a stool and immediately felt heat and pain on the bottom of 
my L foot.  I went and checked my foot and there was a vein sticking out,
I rubbed it and thought I could get it to go down by myself.

ASSESSMENT/PLANS:
DOCTOR’S REPORT: Pt has worked for WalMart for 1 ½ years in the
meat department.  Pt was stepping on a stool and had a burning in the 
plantar fascia area.  She has seen the podiatrist and was prescribed a 
steroid dose pack and naproxyn.  Pt did have some bruising of the foot.
Pt has had a heel spur injected on 1-13-09.   Pt was told she had a ruptured
plantar fascia.  She was given a prescription for PT.

Assessment:
PLANTAR FASCIITIS, RIGHT 

Problem work related?  Undetermined

Comments: If ruptured plantar faciia probably related to steroid injection. 
(CX. #1, p. 4-5).

The claimant was again seen by Dr. Lack on March 19, 2009.  The chart note regarding the afore 

visit reflects, in pertinent part:

Explanation of injury in patient’s own words:
Pt states my L foot is inflamed.  I have been going to PT and I have been
doing my exercises at home for my R foot as well.  My R foot had been 
hurting the same way my L foot has.  I think I have been favoring it and 
causing it to hurt.

ASSESSMENT/PLANS:

She is also having pain in her right foot which she thinks is due to over
compensation.  However, more likely due to altered gait.

Foot not red and no swelling.

Problem work related?  Yes

Treatment: Cont PT and meds
MRI of left foot
(CX #1, p. 13-14).
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The March 19, 2009, chart note reflects the presence of a handwritten notation reflecting that Dr. 

Lack was requesting an MRI and soliciting a response.

A March 26, 2009, entry in the records of Dr. Caldwell regarding the claimant reflects:

Patient called stating that Wal-Mart sent her to their physician, Dr. Lack,
for evaluation of foot pain.  States his office wants to have a MRI performed
and would like the progress notes sent in order to obtain a pre-certification
for the MRI.  The records will be faxed today to Dr. Lack’s office. 
(CX. #1, p. 17).

The records of Occupational Health Partners, Dr. Lack’s facility, reflects an entry of April 2, 

2009, noting that per Jay Killebrew, the claim adjuster, the claimant’s claim was denied. (CX. #1, 

p. 21).

The record reflects the presence of an entries of April 2, 2009, in the office notes of Dr. 

Caldwell regarding the claimant, to include corrections:

04.02/09 GLENDA MCKINNEY PHONED OFFICE STATING WCC
DENIED CLAIM AS PREVIOUS PROBLEM WITH HEEL. PATIENT
STATES WRONG DATES ON MEDICAL RECORDS.

ADDENDUM: PLEASE NOTE CORRECTED DOS ON NOTES:
01/13/05 changed to 01/13/09
01/27/05 changed to 01/27/09

THIS ADDENDUM WILL BE FAXED TO DR. MICHAEL LACK @
870 972 5140 WITH A COPY OF THE CORRECTED OFFICE 
NOTES. (CX. #1, p. 20).

On April 9, 2009, the claimant was again seen by Dr. Caldwell.  The office note regarding 

the afore visit reflects, in pertinent part:

CC: 52 Y/O WF RTO for follow-up of plantar fascitis of the left foot.
States she is having throbbing and burning after any period of standing
or walking to the distal aspect of her left foot at bases of her toes.  States
she continues to have pain after rest.  States she has been unable to obtain
any additional studies or physical therapy due to a miss communication 
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in her medical record.
O: Upon physical examination, there is no POP of the medial calcaneal
tubercle or insertion of the plantar fascia, left.  There is intense pain elicited
with palpation along the distal aspect of the metatarsals at the distal 
attachnent of the plantar fascia.  There is mild residual ecchymosis to the 
arch of the left foot.
A: (1) Plantar Fascia Ruptured, Left Foot

(2) Distal Plantar Fascitis, Left Foot

P: (1) Assess patient.
(2) Discuss etiology and various treatment alternatives with patient.
(3) An addendum will be made to the medical record to reflect
etiology as of 1/30/2009.
(4) Advise patient to return to Dr. Lack to obtain MRI of he left foot.
(5) RTO PRN.

ADDENDUM
McKINNY, Glenda “Darlene”
01/30/2009
After the injection to the plantar fascia on January 13, 2009, the patient
had returned to work at Wal-Mart and was doing work on a step stool
when she heard a loud pop to the left foot resulting in excruciating pain.
The patient began to experience the pain she is having to the distal foot
at that time which has increased in duration and magnitude.  In my opinion,
the patient experienced a partial or complete rupture of the plantar fascia 
of the left foot at that time and requires a MRI for confirmation.  Pending
results of the MRI will determine additional treatment most likely 
resulting in the use of Physical Therapy.  (CX. #1, p. 22).

On May 12, 2009, the claimant underwent an MRI of her left foot at St. Bernards Imaging

Center pursuant to the direction of Dr. Caldwell.  The radiology report of the MRI reflects, in

pertinent part:

CONCLUSION:
Focal marrow edema in the middle cuneiform and inferior portion

of the navicular bone of uncertain etiology.  Considerations include stress
fracture or degenerative changes.  Degenerative changes may be more likely
at the inferior navicular and stress fracture may be more likely at the middle
cuneiform.  Question recent injury.

Joint effusion at the metatarsophalangeal joint of the great toe of
uncertain clinical significance.  No associated marrow edema or soft tissue
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inflammatory changes. (CX.#1, p. 24).

The claimant was seen in follow-up by Dr. Caldwell on May 14, 2009.  The clinic note reflects, 

in pertinent part:

CC: 52 yo WF RTO for f/u of pain to the left after her recent MRI foot
stating she is continuing to have burning, throbbing and aching after any
period of standing or walking which is no longer relieved by rest.  
O: There is intense pain palpation along the midfoot and heel of the left
foot.  MRI report reveals stress fractures to the middle cunieform and 
navicular of the left foot correlating with recent injury.
A: (1) Middle Cuneiform Stress Fracture, Left Foot

(2) Navicular Stress Fracture, Left Foot.
P: (1) Assess patient.

(2) Discuss possible etiologies and treatment with patient.
(3) Dispense Below Knee Removable Cast to be worn at all 
times weight bearing.
(4) RTO X 3 weeks for radiographs. (CX. #1, p. 25).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Caldwell

on May 19, 2009; June 2, 2009; and June 30, 2009, for treatment of her left foot complaint.  The

June 30, 2009, office note reflects, in pertinent part:

CC: 52 yo WF RTO for f/u of stress fractures to the middle 
cuneiform and navicular of the left foot.  PTO with the walking cast
intact with an antalgic gait.  States she is continuing to have pain after
any period of standing or walking although it has improved.  States
she has been using the bone stimulator.
O: There is moderate pain with palpation along with the left dorsal
midfoot.  Radiographs demonstrate a marked amount of osseous callous
formation developing to the middle cuneiform and navicular, left.
A: (1) Middle Cuneiform Stress Fracture, Left Foot

(2) Navicular Stress Fracture, Left Foot
P: (1) Assess patient.

(2) Radiographic Evaluation: 3 views: Left Foot
(3) Advise patient to continue to use the walking boot, Ibuprophen
and bond stimulator as previously directed.
(4) Patient is to be limited weight bearing.
(5) RTO X 2 weeks for radiographic evaluation. (CX. #1, p. 27).
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The final medical report contained in the record is a July 14, 2009, office note of Dr. Caldwell 

regarding a visit by the claimant of the same date:

CC: 52 Y/O WF RTO for follow-up of stress fracture of the middle 
cuneiform and navicular of the left foot stating she has had some 
improvement with the pain although she present with the walking 
cast intact and still demonstrates an antalgic gait.  States she still has
pain after periods of standing or walking although she is able to walk
and stand longer without patient.  States she continues to use the bone
stimulator.  
O: There is mild pain with palpation along with left midfoot.  
Radiographs demonstrate a marked amount of osseous callous formation
to the middle cuneiform and navicular, left.
A: (1) Middle Cuneiform Stress Fracture, Left Foot, Resolving

(2) Navicular Stress Fracture, Left Foot, Resolving
P: (1) Assess patient.

(2) Radiographic Evaluation: 3 views: Left Foot
(3) Advise patient to discontinue the use of walking cast
at this point in order to facilitate additional healing of the
foot and avoid muscle wasting of the left leg and foot.  Advise
patient to continue the use of the bone stimulator for an 
additional 6 weeks.  I advised the patient to return to the use of
the walking cast should she developed prolonged pain after
standing and walking while returning to normal shoegear the
next day.
(4) Physical Therapy Evaluation
(5) RTO X 6 weeks for radiographic evaluation. (CX #2).

 
After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 30, 2009, the employment relationship existed among the parties 

when the claimant sustained an injury to her left foot arising out of and in the course of her



13

employment, which was timely reported to appropriate supervisory personnel of respondent.

3. Medical treatment rendered to the claimant under the care of and at the directions 

Dr. Eddy Caldwell on and after January 30, 2009, was reasonably necessary in connection with

the treatment of the claimant’s compensable left foot injury.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the January 30, 2009, compensable left foot injury of the claimant.

5. The respondent has controverted the compensability of the claimant’s January 30, 

2009, left foot injury in its entirety.

CONCLUSIONS

The claimant contends that she sustained an injury to her left foot while within the course

and scope of her employment on January 30, 2009, which required medical treatment and for

which respondent is liable.  Claimant seeks corresponding medical benefits, to include medical

related travel.  Respondent deny that the claimant sustained an injury within the course and scope

of her employment.  In the alternative, respondent maintains that if the claimant did sustain a

compensable injury the first notice of same was the claimant’s request for benefits, and that

accrued benefits prior to same should be denied.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.  In the instant claim, claimant

asserts entitlement to workers’ compensation benefits as a result of a specific incident injury.  

Compensability

In order to receive workers’ compensation benefits as a result of a specific incident injury,
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the claimant must establish that the injury arose out of and in the course of the employment; that

the injury caused internal or external harm to the body that required medical services; that there is

medical evidence supported by objective findings establishing the injury; and that the injury was

caused by a specific incident and identifiable by time and place of occurrence.  Ark. Code Ann.

§11-9-102 (4) (Supp. 2007).  The claimant bears the burden of proving a compensable injury by a

preponderance of the credible evidence.  Ark. Code Ann. §11-9-102 (4)(E)(i) (Supp. 2007). 

Compensation must be denied if the claimant fails to prove either of the afore requirements by a

preponderance of the evidence. Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.876 (1997).  

The compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102(4)(D) (Supp. 2007); Crawford v. Single Source

Transportation, 87 Ark. App. 216, 189 S.W.3d 507 (2004).  Objective findings are those findings

which cannot come under the voluntary control of the patient, and are only necessary to establish

the existence and extent of an injury.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).

In the instant claim, the credible evidence preponderates that while the claimant had

received treatment for heel spurs on her left foot prior to January 30, 2009, under the care of Dr.

Eddy Caldwell, DMP, she was doing well and performing her employment duties.  The claimant

was scheduled to see Dr. Caldwell on January 27, 2009, in follow-up to the January 13, 2009,

injection to the plantar fascia, however due to the ice storm in the region was unable to keep the

appointment.

The claimant did not experience symptoms or complaints of pain relative to the bottom of
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her left foot until she retrieved a bottle of cranberry juice from the shelf at the request of a

customer using a step-stool on January 30, 2009.  The claimant completed her shift on January

30, 2009, and worked her regular shift on January 31, 2009, while continuing to experience the

new symptoms in her left foot.  

The credible evidence reflects that on Monday, February 2, 2009, the claimant reported

her left foot injury to appropriate supervisory personnel of respondent, Ms. Dana Ferguson and

Mr. Larry Rich, the store manager.  Further, in addition to reporting the mechanics of the injury

to her left foot, the claimant removed her footwear so that the injury could be viewed by Ms.

Ferguson and Mr. Rich.  The evidence further discloses that Mr. Rich, who was aware of the

claimant’s treatment for the left heel spur with Dr. Caldwell, asked the claimant to have Dr.

Caldwell examine her left foot complaint and determine if further treatment was needed.  In the

event further treatment was warranted Mr. Rich relayed that the same would be furnished by

respondent’s designated medical provider.

The claimant was seen by Dr. Caldwell on February 9, 2009, and on March 10, 2009, for

complaints attributable to the January 30, 2009, work-related left foot injury.  Following the

March 10, 2009, to Dr. Caldwell, and pursuant to the earlier directions of Mr. Rich, the claimant

completed a request for workers’ compensation benefits form with respondent on March 11,

2009.  The claimant was seen by Dr. Michael Lack, respondent’s designated medical provider, on

March 11, 2009.  Respondent denied the compensability of the claimant’s January 30, 2009, left

foot injury on or about April 2, 2009.  

The evidence preponderates that the claimant sustained the injury to the left foot on

January 30, 2009, within the course and scope of her employment.  Further, the claimant timely



16

reported the January 30, 2009, injury to appropriate supervisory personnel of respondent. 

Noticeably absent at the hearing was the testimony of from either Ms. Ferguson or Mr. Rich,

supervisory personnel of respondent.  If the claimant had been untruthful about the reporting of

the injury and directions she had been provided by her supervisors, both could have testified and

controverted the testimony.  The absence of testimony from these witnesses, who were within the

control of respondent, raises the presumption that their testimony would have been unfavorable to

respondent. Barnes v. Greenhead Farming Co., 101 Ark. App. 129, ___ S.W.3d.___ (2007).

The evidence preponderates the claimant sustained an injury to her left foot on January

30,2009, within the course and scope of her employment, that the injury caused internal and

external physical harm to the claimant’s left foot which required medical services, that there is

medical evidence supported by objective findings establishing the injury, and that the injury was

caused by a specific incident and identifiable by time and place of occurrence.  Further, the

credible evidence discloses that the claimant timely reported the January 30, 2009, to appropriate

supervisory personnel prior to accruing workers’ compensation benefits, in the form of medical

treatment.  Respondent has controverted this claim in its entirety. 

While the importance of an accurate medical history when obtaining medical treatment

cannot be overstated, of corresponding importance is the accurate recording of the medical

history relayed.  The presence claim presents the unfortunate example of poor recording of the

medical history and record keeping by a medical provider.  While the medical records regarding

the claimant’s treatment under the care of Dr. Caldwell are at times replete with either omissions,

errors, and mistakes which may have contributed to the initial controversion of the claim by the

respondent, the omissions, errors and mistakes were subsequently corrected.  Respondents have a
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duty to investigate any claim, disputed or otherwise.  There were no errors or mistakes in the

medical records of Dr. Lack regarding the history relayed by the claimant.  Further, respondent

had access to Ms. Dana Ferguson and Mr. Larry Rich, supervisory personnel, as well as the

claimant.    

AWARD

The respondent is herein ordered and directed to provide all reasonably necessary medical,

hospital, nursing and other apparatus expenses in connection with the treatment of the claimant’s

January 30, 2009, compensable left foot injury, to include medical related travel, and to reimburse

the claimant for out-of-pocket expenses incurred in obtaining medical treatment for her

compensable injury.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


