
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F812341

JONATHAN R. McDONALD, EMPLOYEE CLAIMANT

FAN SALES & LEASING, LLC, EMPLOYER RESPONDENT
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OPINION FILED JULY 31, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on June 22,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. A. Gene Williams, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted June 22, 2009, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not

charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;

that he was only entitled to one hearing; and that, for any reason, if he was
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unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

A prehearing conference was conducted in this claim on June 3, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order, subject to some additional clarification announced

at the hearing.  A copy of the Prehearing Order was introduced as “Commission’s

Exhibit 1.”

At the prehearing conference, it was stipulated that the employment

relationship existed at all relevant times, including November 12, 2008; that the

claimant sustained a compensable injury to his right wrist on said date; that

respondents paid temporary total disability at the rate of $346.00 per week

beginning April 2, 2009, at which time the claimant underwent surgical repair of his

right wrist; and that respondents had controverted claimant’s entitlement to

temporary total disability benefits prior to the surgery.  At the hearing, it was pointed

out that respondents did pay some limited temporary total disability benefits for a

period of time prior to January 9, 2009, which was not in dispute.  The parties

further stipulated that the applicable compensation rate was $346.00. 

By agreement of the parties, the primary issue presented for determination

concerned claimant’s entitlement to additional temporary total disability.
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Claimant contended, in summary, that he was entitled to temporary total

disability benefits for the period beginning January 9, 2009; and continuing through

April 1, 2009, while acknowledging that respondents paid some  temporary total

disability benefits following the surgery on April 2, 2009, which were apparently

continuing through the date of the hearing.  The claimant further maintained that he

remained under the care of Dr. Frazier and should be entitled to additional

temporary total or temporary partial disability because he was been released with

restrictions and was currently unable to work.

The respondents contended that it had paid all appropriate temporary total

disability while maintaining that the claimant could not prove entitlement to

temporary total disability for the period beginning January 9 through April 1, 2009,

and, further, that the claimant was not currently totally disabled.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the June 22, 2009, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he is

entitled to temporary total disability benefits for the period beginning January

9, 2009, and continuing through April 1, 2009.

4. Claimant’s entitlement to additional benefits, including, but not limited to,

claimant’s entitlement to permanent impairment benefits, if any, is, by

necessity, specifically reserved.

DISCUSSION

The facts in this claim are primarily undisputed.  In fact, the only factual

dispute is whether the claimant voluntarily terminated his employment or whether

respondents terminated his employment either for cause or without cause.  As will

be set out further below, the factual dispute concerning the claimant’s entitlement

to unemployment compensation is not relevant to the claimant’s entitlement to

temporary total disability for an admitted compensable, work-related injury.

An employee who has suffered a scheduled injury is to receive temporary

total or temporary partial disability compensation during his healing period or until

he returns to work, regardless of whether he has demonstrated that he is actually

incapacitated from earning wages.  Ark. Code Ann. §11-9-521(a); Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 164, 41 S.W.3d 822 (2001).  Whether

or  not  a  claimant’s  healing  period  has  ended  is  a  question  of  fact  for  the
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Commission.   Poulan  Weedeater  v.  Marshall,  79  Ark.  App.  129,  84 S.W.3d

879 (2002).

There is no dispute that the claimant’s healing period has not ended.  The

claimant sustained a scheduled injury arising out of and during the course of his

employment with Fan Sales & Leasing, LLC, on November 12, 2008.  While the

claimant was still under a physician’s care, his employment was terminated.  The

claimant underwent surgical repair of his injured wrist on April 2, 2009, at which

time respondents began paying appropriate temporary total disability.  The issue

concerns claimant’s entitlement to temporary total disability prior to his surgery.

The record reflects that there was a dispute concerning whether the claimant

voluntarily left his job or was terminated.  The claimant’s testimony, on cross-

examination, addressing this issue follows:

BY MR. WILLIAMS:

Q     Mr. McDonald, I understand you started to work for these people the end of
October and you got hurt November the 12th.  When you got hurt and went to
Concentra, they gave you a splint to wear on your wrist?

A     For about a week or so, yes, sir.

Q     And asked you to limit the use of your right hand?

A     Yes, sir.

Q     But you went back to work?

A     Yes, sir.

Q     And you worked up until about November the 26th at the same place?
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A     Yes, sir.

Q     On that date there was a dispute or disagreement and you left work, is that
right?

A     Well, there was a dispute, yes.  I left for lunch, but while I was gone to lunch,
the decision was made that I should be terminated, which at this point is still being
appealed.

Q     But, now, your boss would have been Mr. Stefanovic?

A     Yes, sir.

Q     All right.  And you’ve seen this exhibit where it ways that you had a
disagreement with LaTrina and walked out?

A     Yes, sir.

Q     And you applied for unemployment when you left Fan Sales & Service?

A     Yes.

Q     And that’s what was disputed and on appeal, is that right?

A     Yes, sir.

Q     And this $415 a week that you’re drawing now, is that from the Fan Sales &
Service people?

A     Yeah, well, yeah, I guess you could say that.  (Tr.22-23)

Although there may be a dispute concerning whether the claimant quit his

job because of physical problems related to his wrist or was terminated with or

without cause, there is no credible evidence that the claimant ever refused to

accept suitable employment within the physical restrictions imposed upon him

related to the admitted workers’ compensation injury.  Accordingly, the claimant is
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clearly entitled to temporary total disability benefits during the period of his

unemployment and while he remained within his healing period.  See, Cedric

Walker v. Cooper Standard Automotive, Inc., AWCC #F604949, Full Commission

Opinion filed May 18, 2009.

I feel compelled to point out that the record does reflect that the claimant

received temporary total disability following his surgery on April 2, 2009.

Accordingly, respondents may be entitled to a credit against the claimant’s period

of unemployment.  However, the period of temporary total claimed herein is outside

the period of time claimant received unemployment compensation.  Accordingly, I

hereby make the following:

AWARD

Respondent, The Hartford Insurance Company, is hereby directed and

ordered to pay, to the claimant, temporary total disability benefits at the rate of

$346.00 per week beginning January 9, 2009, and continuing through April 1, 2009.

All accrued benefits shall be paid in lump sum and without discount.  This

Award shall bear interest at the legal rate until paid. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


