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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 18, 2009, in Springdale,

Arkansas.  A pre-hearing order had been entered in this case on March 17, 2009.

This pre-hearing order  set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.  Immediately prior to the

commencement of the hearing, an additional stipulation was added to the effect that

the respondents had, in their opinion, erroneously paid the claimant temporary total

disability benefits at the weekly rate of $368.00 from November 21, 2008 through

January 11, 2009.  At the request of the claimant, the second issue was amended

to reflect that the claimant was only seeking additional temporary total disability

benefits from November 21, 2008 through March 11, 2009.  A copy of the pre-

hearing order, with these amendments noted thereon,  was made Commission’s

Exhibit No. 1 to the hearing.
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The following stipulations were submitted by the parties and are hereby

accepted:

1. On October 15, 2007,  the relationship of employee-employer-carrier

existed between the parties.

2. The appropriate weekly compensation benefits are $402.00 for total

disability and $301.00 for permanent partial disability.

3. On October 15, 2007, the claimant sustained a compensable injury to

his low back.

4. There is no dispute over medical services provided through January 11,

2009.

5. There is no dispute over temporary total disability benefits accruing

through November 20, 2008.

6. The respondents have paid benefits at the total disability rate of

$368.00 per week through January 11, 2009.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. The claimant’s entitlement to additional medical services after January

11, 2009, specifically those prescribed by Dr. Blankenship.

2. The claimant’s entitlement to additional temporary total disability from

November 21, 2008 through March 11, 2009.

In regard to these issues, the claimant contends:

“a. The claimant contends that the respondents have paid him at the
wrong compensation rates.  The claimant further contends that his
proper compensation rates should be $433/$325 per week.
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 b. The claimant contends that he is entitled to temporary disability
benefits from January 12, 2009 until a date yet to be determined and
additional treatment by or at the direction of Dr. Blankenship.

 c.  The claimant contends that his attorney is entitled to an attorney’s
fee on any disability benefits not previously paid.”  

  
In regard to these issues, respondents contend:

“1. The respondents contend that all benefits to which the claimant is
entitled have been properly paid.  The respondents contend that the
claimant sustained, at best, a temporary aggravation of a pre-existing
condition on or about October 15, 2007. Respondents contend that no
additional benefits are owed in connection with the temporary
aggravation.

2.  Furthermore, the respondents assert a credit for overpaid temporary
total disability benefits.  Specifically, Dr. Peeples indicated the claimant
had attained maximum medical improvement as of November 20, 2008,
yet respondents furnished temporary total disability benefits through
January 11, 2009.  Moreover, the claimant was not totally incapacitated
to earn wages beyond November 20, 2008.  Thus, respondents assert
the claimant was overpaid temporary total disability benefits from
November 21, 2008 through January 11, 2009 at the rate of $368.00 per
week for a total credit of $2,733.71.

 3.   Respondents further contend that the claimant has been released
to return to work without restrictions, and that no permanent benefits
are owed as the claimant did not sustain any sort of permanent
anatomical impairment in connection with the temporary aggravation.

4.   To the extent the claimant still needs any medical treatment or care,
it is traceable to the claimant’s pre–existing abnormalities and not in any
way connected to the October 15th work incident.

5.   Alternatively, respondents assert that to the extent any benefits are
owed for which group health medical or indemnity payments have been
made, the respondents plead an offset pursuant to Arkansas Code
Annotated §11-9-411 as well as an offset for unemployment benefits
the claimant may ultimately receive.”                  

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s entitlement to

additional medical services, after January 11, 2009, by and at the direction of Dr.
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James Blankenship.  The burden rests upon the claimant to prove that such medical

services are “reasonably necessary” for his admittedly compensable back injury.  

In order to meet this burden, the claimant must prove by the greater weight of

the evidence that these additional medical services were necessitated by or

connected with his compensable injury. He must further show that these medical

services have a reasonable expectation of accomplishing their intended purpose or

goal.  

The evidence shows that Dr. James Blankenship was selected by the

respondents to provide the claimant with appropriate medical services for his

compensable lumbar injury by the respondents.  The respondents had essentially

fired the claimant’s previous authorized treating physician, Dr. Robert Tomlinson,

when Dr. Tomlinson recommended “disc regenerated therapy” on March 12, 2008.

Dr. Blankenship undertook the claimant’s treatment on April 8, 2008.  It was initially

Dr. Blankenship’s impression that the claimant’s back pain was due to an injury to

the sacroiliac and zygapophyseal joints, and that his leg discomfort was due to a

piriformis injury.  Dr. Blankenship recommended accepted treatment modalities for

these types of injuries, in the form of  limitations on activities, oral anti-

inflammatories, and pain medication, physical therapy, and a zygapophyseal

injection.  Based upon the fact that physical therapy appeared to provide the most

significant relief of the claimant’s symptoms, Dr. Blankenship subsequently

concluded, in his report of September 11, 2008, that the far lateral sided disc

herniation at L5-S1, (previously noted on March 7, 2008 MRI) was the possible

cause of the claimant’s continuing back difficulties.  As a result, Dr. Blankenship

recommended continuing conservative treatment, specifically the continuation of oral
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medications and physical therapy, continued follow up, and additional testing that

was in the form of specialized x-rays, and a repeat lumbar MRI.  The repeat

specialized x-rays were performed on that same date and were interpreted by Dr.

Blankenship as showing a possible segmental instability at L5-S1, which he felt

further justified a repeat MRI.  On September 11, 2008, Dr.  Blankenship advised the

respondents that he had reviewed surveillance material, as they had requested, and

that it did not change his opinion in regard to the validity of the claimant’s difficulties

or the additional medical services that he had recommended.  He also declined to

comply with the respondents request for the ordering of an FCE and a

neuropsychological evaluation.  

The respondents then immediately attempted to “fire” Dr. Blankenship by

refusing to authorize any further medical services by or at his direction. However,

this time, the respondents did not authorize any other physician to provide treatment

to the claimant. Instead, the respondents obtained a report from Dr. Ray Jouett.  Dr.

Jouett was apparently employed by National Comp Care, Inc. to review the

claimant’s medical records and the surveillance material (Respondents’ Exhibits No.

3-4 and Respondents’ tendered  Exhibit No. 5) and give his opinion on the nature of

the claimant’s compensable injury, the type of medical services that he deemed

appropriate, the effect he believed that the surveillance materials should have been

made on Dr. Blankenship’s opinion, and the reasonableness of the charge made by

Dr. Blankenship for reviewing the surveillance materials.  It was Dr. Jouett’s

conclusion that the claimant’s compensable injury was only in the form of a minor

strain that should have rapidly resolved.  He questioned the validity of the claimant’s

continuing complaints and indicated that the surveillance materials confirmed this
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fact.  He also concluded that Dr. Blankenship’s $1,000.00 charge for viewing the

surveillance materials and writing a report was “unconscionable” and that even a

$250.00 charge would be “excessive”.  Dr. Jouett stated that it was his opinion that

all treatment of the claimant should cease and that the claimant should be required

to undergo an FCE and neuropsychological evaluation. Curiously, the two tests  he

recommended were the exact tests that the respondents requested Dr. Blankenship

to obtain and which he declined to do.  

Although the respondents did not authorize any other physician to provide

actual treatment to the claimant, they did have the claimant undergo an

“independent”  examination by Dr. Earl Peeples.   Although Dr. Peeples did not order

the FCE, which had previously been desired by the respondents, he did order the

neuropsychological evaluation.  He also obtained a triple phase bone scan. In his

various reports, Dr. Peeples concluded that the claimant had reached maximum

medical improvement from his compensable injury sometime prior to his

examination.  However, he was unable to identify when this occurred with any

specificity.  He also repeatedly indicated that he did not believe that the claimant had

any physical restrictions or limitations, as the result of his compensable injury, but

stated that the claimant should “of course, be prudent in his lifting”.  Dr. Peeples

further repeatedly stated that it was his opinion that the claimant did not require any

surgical intervention, a course of treatment which none of the claimant’s various

physicians had recommended (including Dr. Blankenship).  Dr. Peeples concluded

that the claimant’s difficulties with his left lower extremity involved some defect of the

lateral femoral cutaneous nerve, which he did not feel could have occurred in the

employment-related accident, as it had been described to him (it is impossible to tell
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from Dr. Peeples’ reports whether this description of the claimant came from the

claimant or the respondents).  He did not assign any specific etiology to the

claimant’s back complaints, but recognized that the claimant had what he termed

“some arthritic change and minor anatomic abnormalities” in the lumbar area. 

Apparently, Dr. Peeples considers  a focal disc herniation with resulting impingement

of the nerve root to be a “minor anatomic abnormality”.   Finally, in his report of

January 14, 2009, Dr. Peeples stated:

“I recommend continued conservative measures of support and
observation of his neurological status.” (Respondents’ Exhibit
No. 1, page 24)

The neuropsychological evaluation, which had been sought by the

respondents, was ultimately  performed by Dr. Richard Back.  Dr. Back indicated that

neuropsychological testing of the claimant indicated a personality to exhibit

generalized somatic symptoms.  However, he obviously felt that his evaluation also

indicated the presence of a sufficient organic or physical basis for the claimant’s

symptoms, as he stated that  the claimant would  be “a good candidate for pain

reduction from appropriate medical procedures”.  He further gave his diagnosis of

the claimant’s difficulties as “pain disorder associated with both psychological factors

and a general medical condition”.

After consideration of the various medical opinions offered, I find that the

opinions of Dr. Blankenship is entitled to the greater weight and credit.  Dr.

Blankenship is the claimant’s treating physician and has actually seen and evaluated

the claimant on a number of occasions over an extended period of time.   Dr.

Blankenship is a board certified practicing neurosurgeon and specializes in the

diagnosis and treatment of  back injuries and conditions. He has practiced in this
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area for a number of years, and I am well acquainted with his reputation.  In the

numerous previous workers’ compensation cases in which he has been involved, I

have found him to be knowledgeable and conscientious.  Even more importantly, he

has always appeared “middle of the road”, without any evidence of partiality either

to the claimant or the respondent.  In my experience, Dr. Blankenship has always

“called them as he sees them”.  As he indicated in his report, I have known him to

“fire” patients that he felt were exaggerating their symptoms or malingering.  I find

it impossible to accept that he would have recommended medical services or testing

that was unnecessary or excessive.

I would also note that the expert opinions of Dr. Blankenship are more

supported by and consistent with the other evidence presented.  Dr. Vandergriff, Dr.

Peeples, and Dr. Back all expressed the opinion that the claimant’s continuing

complaints were valid and had an organic or physical basis.  After having had the

opportunity to view the claimant during his testimony, I too concur. I find the

claimant’s  testimony concerning the nature and magnitude of his complaints and

their initial onset at the time of the employment-related accident to be credible.  It

further appears from the reports and records of both Dr. Peeples and Dr. Back that

they concur with Dr. Blankenship’s opinion that continuing medical follow up and

conservative treatment modalities are reasonable and necessary.

In reaching my opinion, I have placed substantially little weight and credit on

the report of Dr. Jouett.  Dr. Jouett has not been involved in any way with the

claimant’s treatment, nor has he actually seen or examined the claimant.  In fact, it

appears that Dr.  Jouett is no longer in the practice of treating patients, but is now

doing medical reviews and writing reports for National Comp Care, Inc., a division
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of Tynet.  Perhaps, he had too many patients whose personalities were such that

they are very difficult to deal with.

I would further note that both Dr. Jouett and Dr. Peeples appear to dismiss the

left sided L5-S1 disc herniation that appears to be compressing the L5 nerve root,

as merely an incidental finding that is unrelated to the claimant’s back difficulties. It

is this defect, which Dr. Blankenship suspects to be the cause of the claimant’s

continuing complaints.  Contrary to the conclusion of Dr. Peeples, an off balance

twisting while holding an object overhead could reasonably and logically cause or

aggravate such a defect.  The claimant’s credible testimony that he experienced the

initial onset of pain on the left side of his low back contemporaneous with the

performance of this activity would make such a causal relationship likely or probable.

There is no evidence of any other equally or more likely causal event or activity

either prior to or following the employment-related incident on October 15, 2007.

After consideration of all the evidence presented, it is my opinion that the

claimant has proven by the greater weight of the evidence that the additional medical

services recommended by Dr. Blankenship for the claimant’s continuing low back

symptoms represent “reasonably necessary medical services” for his compensable

injury of October 15, 2007.  Specifically, the greater weight of the credible evidence

shows that these medical services were necessitated by or connected with the

compensable injury and have a reasonable expectation of accomplishing their

intended purpose or goal.  Thus, the respondents are liable for the expense of these

services, pursuant to Ark. Code Ann. §11-9-508.
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II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue concerns the claimant’s entitlement to additional temporary

total disability benefits from November 21, 2008 through March 11, 2009.  The

burden rests upon the claimant to prove his entitlement to these additional temporary

total disability benefits.

In order to meet this burden the claimant must prove two facts by the greater

weight of the credible evidence.  First, he must prove that he has continued within

his healing period from the effects of his compensable injury.  Secondly, he must

prove that he has been rendered totally disabled from regular gainful employment,

as the result of the effects of this injury.

The duration of the healing period is a medical question, which must be

resolved on the basis of the greater weight of the credible evidence presented.

Applicable case law provides that the healing period from the effects of the

compensable injury continues until the claimant has achieved the maximum benefit

of time and medical treatment  in regard to the resolution or stabilization of the actual

physical damage caused by the compensable injury. Once this underlying physical

damage has resolved or at least stabilized, at a level where nothing further in the

way of time or medical treatment offers a reasonable expectation of improvement,

then the healing period has ended.  

Once again, it is my finding that the expert medical opinions of Dr.

Blankenship are entitled to the greater weight and credit, for the reasons heretofore

set forth in this Opinion.  It is apparent from the reports and records of Dr.

Blankenship that he did not believe that the claimant had  achieved the maximum
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benefit of time and medical treatment through April 29, 2009, and that further

treatment and possible testing was appropriate.  

Although Dr. Peeples opined, in his report of November 20, 2008, that the

claimant had reached MMI or maximum medical improvement, he subsequently

recommended in his report of January 14, 2009, continued conservative measures

of “support and observation”.  Such a recommendation would be inconsistent with

this opinion that the claimant had reached MMI.  

The claimant testified that he had eventually been able for  the treatment by

Dr. Blankenship.  He stated that his symptoms had worsened during the time  he had

been unable to receive any treatment, due to the respondents’ failure to authorize

such services, but that he had improved under the treatment of Dr. Blankenship to

the point where he became able to return to regular employment.  The claimant

stated that he returned to his regular employment position with the respondent on

March 12, 2009, and remained in that position as of the date of the hearing.  

I find the foregoing evidence sufficient to show that the claimant continued

within his healing period from the effects of  his compensable injury from November

21, 2008 through March 11, 2009.  Therefore, the claimant has proven the first

requirement for  his entitlement to temporary total disability benefits during this

period.    

The claimant must next prove that his compensable injury also rendered him

totally disabled from regular gainful employment during the foregoing period.  In this

regard, the reports and records of Dr. Blankenship reveal that he had released the

claimant to return to limited or light duty on several occasions,  prior to November 21,

2008.  The testimony of Christopher King, the owner of the respondent employer,
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shows shortly after the compensable injury, the claimant  returned to work with the

respondent in a  limited or light duty capacity.  Mr.  King further testified that on

August 14, 2008, the claimant was informed that he could no longer work until he

had obtained a full release to return to work without restrictions of any kind.  The

claimant was unable to obtain such a release.  I would note that even Dr. Peeples

stated in his report of November 20, 2008, that the claimant should be “prudent in his

lifting”.

Clearly, neither the medical evidence nor the claimant’s own testimony, show

that the claimant’s activities were severely limited by his compensable injury or that

he was medically restricted from all work.  In fact, the evidence shows that he was

physically capable of performing the lighter duty employment provided by the

respondent prior to August 14, 2008. However, the evidence does show that during

the period wherein the claimant is seeking additional temporary total disability

benefits, his restrictions and limitations from his compensable injury were sufficient

to cause the respondent to refuse him any employment. When these restrictions are

coupled with the fact that the claimant continued in need of active medical treatment

for his compensable injury, it would make it highly unlikely that he could obtain

regular gainful employment from some other employer.

After consideration of all the evidence presented, it is my opinion that the

claimant has also prove by the greater weight of the credible evidence that his

compensable injury of October 15, 2007, continued to  disable him from regular

gainful employment from November 21, 2008 through March 11, 2009. Thus, the

claimant has proven the second requirement for his entitlement to additional

temporary total disability benefits during this period.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 15, 2007, the relationship of employee-employer-

carrier existed between the parties.

3.  On October 15, 2007, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of  $402.00 for total

disability and $301.00 for permanent partial disability.  

4. On October 15, 2007, the claimant sustained a compensable

injury to his low back. 

5. There is no dispute over liability for medical services provided

through January 11, 2009. 

6. The medical services provided and recommended by Dr. James

Blankenship for the claimant’s back difficulties, subsequent to

January 11, 2009, represent reasonable and necessary medical

services for the claimant’s compensable injury.  Specifically, the

claimant has proven by the greater weight of the credible

evidence that these medical services were necessitated by or

connected with his compensable injury and had a reasonable

expectation of accomplishing their intended purpose or goal.

Pursuant to Ark. Code Ann. §11-9-508, the respondents are

liable for the expense of these services, subject to the

Commission’s medical fee schedule.
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7. There is no dispute over the claimant’s entitlement to temporary

total disability benefits accruing through November 20, 2008.

8. The claimant has proven that he continued to be temporarily

totally disabled, as the result of the effects of  his compensable

back injury from November 21, 2008 through March 11, 2009.

Specifically, the claimant has proven by the greater weight of the

credible evidence that during this time he continued within his

healing period from the effects of his compensable back injury

and continued to be rendered totally disabled by the effects of

this compensable injury. The respondents are entitled to credit

for any amounts they paid toward temporary total disability,

during this period.

9. The respondents have controverted the claimant’s entitlement to

any additional medical services after January 11, 2009, and any

temporary total disability benefits, which accrued after November

21, 2008.

10. The appropriate fee for the claimant’s attorney is the maximum

statutory attorney’s fee on the controverted temporary total

disability benefits herein awarded.

ORDER

The respondents shall be liable for the expense of medical services provided

to the claimant for his compensable back injury by and at the direction of Dr. James

Blankenship, subsequent  to January 11, 2009.  This liability is subject to the medical

fee schedule that has been established by this Commission.
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The respondents shall pay to the claimant additional temporary total disability

benefits for the period of November 21, 2008 through March 11, 2009, and shall be

entitled to credit for any such benefits previously paid during this period.

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on the controverted additional temporary total disability benefits herein

awarded.  One-half of this fee is the obligation of the respondents in addition to such

benefits.  The remaining one-half of this fee is to be withheld by the respondents

from such benefits.

All benefits herein awarded, which have heretofore accrued, are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


