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Case submitted on a documentary record before ADMINISTRATIVE
LAW JUDGE MARK CHURCHWELL, in Little Rock, Pulaski County,
Arkansas.

The claimant was pro se. 

Respondent No. 1 was represented by HONORABLE CAROL L.
WORLEY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE ROBERT L.
RODDEY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

By agreement of the parties in a telephone conference

conducted on April 20, 2009, this case was submitted to the

Administrative Law Judge for a decision on Respondent

No. 1's pending Motion to Dismiss on a documentary record

without a hearing.  The parties were provided an additional

thirty days to supplement a 133-page written record with any

additional documents that the parties deemed appropriate. 

In addition, Ms. Murphy agreed to fax to my office within



2MURPHY - WCC #F502787

the next thirty days a statement of her position on the

matter.

Thereafter, I received documents from Ms. Murphy on May

18, 2009, June 9, 2009, June 26, 2009, and on July 9, 2009. 

I treated these documents to me as a Motion to Submit

Additional Evidence which I discussed with the parties in a

telephone conference on July 27, 2009.  At that time, Ms.

Worley and Mr. Roddey indicated that they would file no

response regarding the additional documents that Ms. Murphy

sent to my office after the April 20, 2009 telephone

conference.  

Under these circumstances, I have “bluebacked” to

designate as part of the record as Exhibit 1 the 133 pages

that I mailed to the parties on February 23, 2009.  I have

also “bluebacked” to designate as part of the record the

seven pages of correspondence that I have received from

Ms. Murphy since May 18, 2009, and the hearing brief which I

received from Respondent No. 1 on March 3, 2009.  

DISCUSSION

This matter has previously come before this

Administrative Law Judge on the claimant’s request for a

change of physician.  The claimant’s request for a one-time

change of physician was initially denied by the adjuster,
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Ann Goodbar, on the grounds that the statute of limitations

has run on this claim.  Exh. 1 p. 132.  Once this matter was

assigned to an Administrative Law Judge, however, the

respondent’s attorney acknowledged that the claimant is

entitled to a one-time change of physician and indicated

that the respondents were willing as required by law to pay

for the initial visit.  Exh. 1 p. 119.  

After the Commission’s Medical Cost Containment

Division entered an Order for a change of physician to

Dr. Eric Akin on August 28, 2007, the respondents filed a

Motion to Dismiss this claim on April 10, 2008.  Exh. 1 p.

73.  Ms. Murphy requested a hearing for additional benefits

on April 22, 2008.  Exh. 1 p. 70.  During a telephone

conference on June 16, 2008, Ms. Murphy indicated that she

had no objection to the respondent’s Motion to dismiss this

claim, so long as the respondents agreed to pay for

continuing prescriptions for Lyrica.  Exh. 1 p. 32. 

However, in a letter dated June 26, 2008, Respondent No. 1's

attorney withdrew the Motion to Dismiss and requested that I

return this case to the Commission’s general files.  Exh. 1

p. 30.  

Respondent No. 1's attorney then filed another Motion

to Dismiss for failure to prosecute on December 3, 2008. 
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Exh. 1. p. 20.  The respondent’s Motion to Dismiss was

initially set for a hearing on March 6, 2009.  That hearing

was cancelled because of a death in the claimant’s family. 

As discussed above, in a telephone conference conducted on

April 20, 2009, the parties agreed to submit this Motion for

a decision based on a documentary record.

Although the claimant had at one time agreed to dismiss

her claim contingent upon receiving continued medications at

the respondents’ expense, in her May 18, 2009 letter, the

claimant agreed to resolve this matter amicably only if (1)

the respondents write a written verification that she would

never have to pay for future medication resulting from

permanent damage to her nerves and lumbar spine which she

requires to perform her job; (2) the respondents agree to

send her to another primary care physician for the purpose

of renewing her prescriptions if anything happens to Dr.

Akin; and (3) Workers’ Compensation pays for any future

related expenses that she may incur from an advance in

medical technology to ease her injury-related pain.  Exh. 2

p. 7.  On or about June 1, 2009, Ms. Murphy learned that Dr.

Akin is, in fact, closing his practice in Arkansas and

moving to Tennessee.  Exh. 2 p. 5.  On or about July 9,

2009, the adjuster in this case, Ann Goodbar, advised Ms.
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Murphy that the statute of limitations has run on this case. 

In the telephone conference that I conducted with Ms.

Murphy, Ms. Worley, and Mr. Roddey on July 27, 2009, Ms.

Worley confirmed that the respondents do not intend to

willingly provide Ms. Murphy any additional medical

treatment at this time by a new physician.

Under these circumstances, I am not persuaded by the

statement in the Respondents’ Hearing Brief filed on

March 3, 2009, that there is nothing that requires

litigation in this case.

To the contrary, there now exists the issue of the

adjuster’s contention that the statute of limitations has

run on the claimant’s request for additional benefits while

a claim is currently pending before this Commission.  There

also remains the unresolved issues of Respondent No. 1's

refusal to provide the claimant access to a new physician

and ongoing prescription medication now that her authorized

treating physician, Dr. Akin, is no longer available to

treat her because he left the state.  While I believe that

there are other grounds for also denying Respondent No. 1's

pending Motion to Dismiss, clearly, Dr. Akin’s departure

from the State, and Ms. Goodbar’s actions thereafter are

sufficient grounds to conclude that there are now new
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unresolved issues in this case which require prompt

litigation.  Therefore, Respondent No. 1's Motion to Dismiss

for failure to prosecute must be, and hereby is, denied. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s authorized treating

physician for her compensable injury is

Dr. Eric Akin.

2. Dr. Akin has terminated his medical

practice in Arkansas and relocated to

Tennessee.

3. Dr. Akin is no longer available to treat

the claimant and provide her ongoing

medication prescriptions.

4. Respondent No. 1's adjuster, Ann

Goodbar, has refused to authorize

treatment and prescriptions from a new

physician on the grounds that the

statute of limitations has already run

on this claim.

5. Contrary to Ms. Goodbar’s statements,

there remains a claim pending before the

Arkansas Workers’ Compensation

Commission.
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6. Contrary to Respondent No. 1's Brief,

there now exists unresolved issues in

this claim regarding the claimant’s

entitlement to future medical treatment

and prescription medication.

7. Although the claimant at one point

indicated that she was willing to have

her claim dismissed and allow the

statute of limitations to run on

additional medical treatment, so long as

she received continuing prescription

medication, the claimant clearly

withdrew that agreement no later than

May 18, 2009.

8. The claimant did not learn until on or

about July 9, 2009, that Ms. Goodbar was

refusing her additional medical

treatment after Dr. Akin left the state.

9. The claimant has engaged in a course of

contact and correspondence in an attempt

to amicably resolve her future treatment

without resorting to litigation.
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10. The evidence in the record does not

indicate that Ms. Murphy has been in any

way dilatory in trying to resolve this

matter while pursuing her request for

additional benefits.

ORDER

For the reasons discussed herein, the respondents’

pending Motion to Dismiss for failure to prosecute must be,

and hereby is, denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


