
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F611592

CLIFTON MOZEKE, EMPLOYEE CLAIMANT

PILGRIM'S PRIDE CORPORATION, 

SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT 

SERVICES, INC., INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 12, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. F. Mattison Thomas, III, Attorney at Law,

El Dorado, Arkansas.

The respondents were represented by Mr. Michael C. Stiles, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 18, 2009, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on June 11, 2009,

and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1”, and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including July 5, 2006, at which time the

claimant sustained a compensable back injury.

3) Respondents accepted the claimant's July 5, 2006, back

injury as compensable and paid temporary total disability

benefits to the claimant from September 28, 2006, through

July 2, 2007.

4) Claimant's average weekly wage was $370.00 per week

which would entitle the claimant to a weekly temporary total

disability rate of $247.00 and a weekly permanent partial

disability rate of $185.00.

5) All issues related to permanency are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to additional medical

treatment.

2) Whether the claimant is entitled to temporary total disability

benefits from the date of last payment to a date yet to be

determined.

At the full hearing, the claimant contended that at this time he is temporary

total disabled and entitled to additional medical treatment and temporary total

disability benefits from the date of last payment to a date yet to be determined

and attorney's fees.

At the prehearing conference, the respondents contended that the claimant

has received all benefits to which he is entitled and that claimant is not entitled

to any additional benefits, including temporary total disability or medical, as
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claimant reached the end of his healing period and maximum medical

improvement on or about July 2, 2007; that the claimant received a 0%

anatomical impairment rating and is not entitled to any permanent disability

benefits; that the claimant is not entitled to any wage loss disability at this time

since he has not received an anatomical impairment rating; that respondents

have provided all reasonable and necessary medical care to which claimant is

entitled; that the additional medical care and expenses for that care suggested

by Dr. Bryant is not reasonable or necessary and is not related to the

compensable injury; that respondents are not responsible for any additional

medical care since the claimant's continued treatment is for his degenerative

disease and not the compensable injury; that the compensable injury on July 5,

2006, was a temporary aggravation of the claimant's preexisting condition and

the period of temporary aggravation ended on or about July 2007.  In the

alternative, respondents contend that if it is determined that claimant is entitled

to additional benefits, respondents request a setoff for all benefits paid by the

claimant health carrier, all short term disability benefits received by the claimant,

and all long term disability benefits received by claimant, as well as all

unemployment benefits received by the claimant.  Also, in the alternative, the

respondents contend that if it is determined that claimant has sustained an

anatomical impairment rating and is entitled to wage loss disability, the Second
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Injury Fund is responsible for any wage loss disability and respondents will only

be responsible for any anatomical impairment rating assessed as a result of the

injury on or about July 5, 2006.  Since we have reserved the issues of

permanency, those contentions are not applicable at this time.  At the time of the

full hearing, the respondents additionally contended that no physician had taken

the claimant off work as a result of his July 5, 2006, back injury.

Prior to the full hearing conducted on August 18, 2009, and by Order dated

August 17, 2009, the Second Injury Fund was dismissed as a party-respondent

in this claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the additional medical treatment recommended by Dr.

Bryant in his evidentiary deposition found at Claimant's
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Exhibit 1, pp. 3-10, are reasonable and necessary and related

to the claimant's stipulated compensable back injury.

Therefore, the continued and additional medical treatment as

recommended by Dr. Bryant is hereby ordered and

respondents are directed to provide said treatment forthwith

and be responsible pursuant to Commission Rule 30.  

4) Further, the claimant has proven by a preponderance of the

evidence that the medical treatment to the claimant's back

contained in the record herein has been reasonable,

necessary, and related to the claimant's stipulated

compensable back injury and is also therefore the

respondent's responsibility.

5) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional temporary total

disability benefits at this time.

DISCUSSION

The claimant, 67 years old, was working for Pilgrim's Pride on July 5, 2006,

as a packer in the back quarters department when he sustained a stipulated

compensable back injury.  The claimant testified as follows regarding the incident

which caused his admittedly compensable back injury:

A Well, they have pallets with the chicken up so high and I was

a floor operator, made sure that everybody had everything

that they need, and I was releasing this guy and all of a

sudden when I lifted a thing of chicken off, the handle broke

and I tried to keep it from hitting my foot, which I didn't, and

that's when I realized I had a back pain.

Q Did you hear anything or feel any physical sensation?

A Yeah, I heard something.
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Q What did you hear?

A It was like something popped, you know, just – 

Q In your back?

A In my back.

(T. pg. 15, lines 9-23)

The claimant testified that following his admittedly compensable injury, he

tried to continue working but was not able to work through the pain.  At that point,

the claimant went to his supervisor and received treatment at work and tried once

again to continue working but to no avail.  Eventually, the claimant was referred

by his employer to Dr. Greg Smart.  The claimant was treated very conservatively

by Dr. Smart who gave the claimant work restrictions, considered physical

therapy, and recommended an MRI scan of the claimant's lumbar spine.  The

claimant's MRI of his lumbar spine revealed degenerative disease and caused

Dr. Smart to opine, “Most of these symptoms are from the degenerative disc

disease.  He probably exacerbated the symptoms with that work injury.”  (R. Ex.

1, pg. 11)  

The claimant was referred to Dr. Sprinkle for an independent medical

evaluation and was also referred for a functional capacity evaluation which

showed the claimant gave a reliable effort and found the claimant to be able to

perform activities at the medium level.  (R. Ex. 1, p. 25)  Initially, on February 19,
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2007, Dr. Sprinkle opined, “I do think that Workers' Compensation is responsible

for treating the aggravation.  I do think they would be responsible for a 90-day

supply of anti-inflammatory medications, if they prove to be beneficial in the initial

1-2 weeks.  Physical therapy, again, is indicated to treat the aggravation of the

preexisting degenerative disc disease.  I do think it is the responsibility of the

Workers' Comp carrier to pay for at least 6-8 physical therapy visits.”  (R. Ex. 1,

p. 24)   Then, on July 23, 2009, Dr. Sprinkle opined that, “I am quite confident that

any persistent symptoms now are far more heavily weighted as secondary to his

pre-existing degenerative disc disease than from his lumbar strain and/or

temporary aggravation of his pre-existing degenerative disc disease and I can

say this within a reasonable degree of medical certainty.”  (R. Ex. 1, p. 42)   

The claimant then treated with Dr. Bryant who reported on his physical

examination that the claimant stil l had spasms in his back.  (Cl Ex. 1, p. 5)   Dr.

Bryant also opined that the claimant's work injury aggravated his degenerative

disc condition.  (Cl Ex. 1, pp. 6-7)   Dr. Sprinkle opined that the claimant has

reached maximum medical improvement; however, Dr. Bryant disagreed with Dr.

Sprinkle's assessment and found that the claimant was not yet at maximum

medical improvement.  (Cl Ex. 1, p. 7)

Dr. Bryant also opined that claimant was in need of additional medical

treatment in the form of medication, physical therapy, or even injections to the
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back.  (Cl Ex. 1, p. 7)   It is the additional medical treatment now recommended

by Dr. Bryant along with temporary total disability benefits from the date of last

payment to a date to be determined that is now being requested by the claimant.

  ADJUDICATION

An aggravation of a preexisting non-compensable condition by a

compensable injury is itself compensable.  Oliver v. Guardsmark, 68 Ark. App.

24, 3 S.W .3d 336 (1999).  The parties have stipulated that the claimant sustained

a compensable back injury.  Drs. Smart, Sprinkle, and Bryant have all opined that

the claimant aggravated his preexisting degenerative disc disease while working

for the respondent-employer.  Therefore, all parties can agree that the claimant

sustained a compensable aggravation which is a compensable injury in and of

itself.  The parties however disagree on when the claimant's aggravation

subsided and when the claimant or if the claimant returned to his pre-

compensable injury condition.

Arkansas Code Annotated § 11-9-508(a) provides that an employer shall

promptly provide for an injured employee as may be reasonably necessary in

connection with the injury received by the employee.  The employee has the

burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W .3d 181 (2005).  W hat constitutes reasonable and necessary treatment under
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the statute is a question of fact for the Commission.  The Commission has the

authority to accept or reject medical opinions in its resolution of the medical

evidence and has the force and effect of a jury verdict.  Estridge v. W aste

Management, 348 Ark. 276, 33 S.W.3d 167 (2000).  

Treatment intended to reduce or enable a claimant to cope with chronic

pain attributable to a compensable injury may constitute reasonably necessary

medical treatment within the meaning of A.C.A. § 11-9-508(a).  Chronister v.

Lavaca Vault, Full Workers' Compensation Commission, June 20, 1991

(D704562).  An employer may also remain liable for medical treatment

reasonably necessary to maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Medical treatment for continued pain has been awarded after the end of

the healing period.  Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W .2d 463 (1997).

In the present case, I find the claimant has proven by a preponderance of

the evidence that the additional medical treatment now recommended by Dr.

Bryant is reasonable, necessary, and related to his compensable injury.  The

claimant was a credible witness who testified that prior to his admitted

compensable injury he had never had any back problems.  The claimant also

credibly testified about the problems he had and continues to have since his



CLIFTON MOZEKE - F611592

-10-

stipulated compensable back injury through the date of the hearing.

Respondents primarily rely on the opinion of Dr. Sprinkle who admits that

claimant aggravated his preexisting condition while at work but who now opines

that the claimant is back to his pre-compensable injury state.  I cannot agree with

the opinion of Dr. Sprinkle.  Nothing in the record or in the claimant's credible

testimony shows that the claimant ever had any back spasms or even back

problems prior to the July 2006 compensable event.  Even Dr. Smart in his

September 25, 2006, report found at Claimant's Exhibit 1, page 11, shows that

the claimant had back spasms following his stipulated compensable injury and

Dr. Bryant reported on physical examination that the claimant had back spasms

in February 2009 which was nearly two and a half years after the compensable

event.  (Cl. Ex. 1, pp. 4-5).

Dr. Bryant opines that the claimant has not reached maximum medical

improvement and that the claimant's condition could be considerably improved

with more treatment.  Once again Dr. Bryant stated in his evidentiary deposition

that the claimant's work injury aggravated his preexisting condition.  (Cl. Ex. 1,

pp. 6-7)

The medical records contained in the record herein show that the claimant

treated with Dr. Smart on several occasions and his back condition never got any

better.  Dr. Bryant opines that the claimant could receive benefit of more
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treatment in the form of medication, physical therapy, or even injections.  Dr.

Sprinkle stated, “He has previously lumbar degenerative disc disease which was

aggravated by his work injury.  (R. Ex. 1, p. 24)  However, after making this

statement of aggravation of a preexisting injury, Dr. Sprinkle opines that the

claimant has reached maximum medical improvement and that the claimant's

need for long term medication management is related to his preexisting

degenerative disc disease rather than the lumbar strain injury.  (R. Ex. 1, p. 24)

In light of all the evidence contained in the record and the claimant's

credible testimony, I find that Dr. Sprinkle's opinion should be given very little

weight.  The fact is that the claimant never had any back problems prior to his

stipulated compensable injury, never had back spasms prior to his stipulated

compensable injury, and never had a doctor recommend physical therapy, pain

management through medication, or back injections prior to his stipulated

compensable injury.  For Dr. Sprinkle to say that the claimant is now  in the same

condition that he was in prior to the compensable injury is without  merit.  Based

upon the credible evidence contained in the record herein, I find that the record

shows and that the claimant has proven by a preponderance of the evidence that

the additional medical treatment now recommended by Dr. Bryant is reasonable,

necessary, and related to the claimant's admitted compensable injury.  Therefore,

the respondents are hereby directed and ordered to provide the additional
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medical treatment recommended by Dr. Bryant forthwith and pursuant to Rule 30.

An injured employee who suffers an unscheduled injury is entitled to

temporary total disability compensation during the time that he is within his

healing period and totally incapacitated to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).

The claimant underwent a functional capacity evaluation on June 4, 2007,

which found the claimant able to perform work at the medium level.  (R. Ex. 1, p.

25)   Dr. Smart on multiple occasions returned the claimant to work on modified

duty in 2006.  (R. Ex. 1, p. 18)   Additionally, Dr. Bryant, whose medical opinion

I have given much weight, stated, “So I would refer to the findings of the FCE and

that I would uphold literally one hundred percent as I determined his maximum

ability to lift and carry.”  (Cl. Ex. 1, p. 8)

Clearly, as outlined above all the doctors have opined that the claimant is

able to do some type of work, and Dr. Bryant has even stated that he would go

along with the findings of the FCE and allow the claimant to perform work at the

medium level.  It is the claimant's burden to prove by a preponderance of the

evidence that he is totally incapacitated to earn wages.  Based on the record now

before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that he is totally incapacitated to earn wages.

Therefore, I find that the claimant has failed to prove by a preponderance of the
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evidence that he is entitled to temporary total disability benefits from the date of

last payment through the date of the hearing.  

ORDER

The claimant has proven by a preponderance of the evidence that the

additional medical benefits recommended by Dr. Bryant are reasonable,

necessary, and related to the claimant's compensable injury.  Accrued medical

benefits with supporting documentation related to the claimant's back and found

in the record herein is also found to be reasonable and necessary.  Therefore,

respondents are directed and ordered to provide for the additional medical

treatment to the claimant forthwith and pursuant to Commission Rule 30.

No indemnity benefits have been awarded herein.  An attorney's fee may

be awarded only on indemnity benefits owed and controverted.  Arkansas Code

Annotated § 11-9-715.  Therefore, no attorney's fees are awarded herein.

All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid pursuant to A.C.A. § 11-9-

809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge
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