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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F408870

ROSEMARIE P. MORRIS, EMPLOYEE CLAIMANT

BAXTER INTERNATIONAL, INC.,
EMPLOYER                                               RESPONDENT 

OLD REPUBLIC INSURANCE COMPANY,                                
INSURANCE CARRIER                                      RESPONDENT 
                                                                  
  

OPINION FILED DECEMBER 4, 2009 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

Respondents were represented by The Honorable Tom Harper, Jr.,
Attorney at Law, Fort Smith, Arkansas.
   

                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

16, 2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on August 24, 2009.  A

Prehearing Order was entered on that same day.  This Prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Oder or at the start of 

the hearing, as the following stipulations are hereby accepted: 

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times.

3.  The claimant sustained a compensable injury to her left

arm on August 15, 2004.

4.  At the time of the hearing, the parties agreed to

stipulate that the claimant’s average weekly wage at the time of

her alleged right knee injury was $508.80, her temporary total

disability rate is $339.00; and her permanent partial disability

rate is $254.00.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Constitutional issues.

2.  Compensability of the claimant’s alleged right knee 

injury.

3.  Reasonable and necessary medical treatment for the

claimant’s right knee.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire, as these are hereby

incorporated herein by reference.    

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of August 24, 2009, and the

parties’ Response to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  Motion to Recuse and
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Brief in Support and Order were filed as Commission’s Exhibit No.

2.  The claimant’s Medical Packet was marked as Claimant’s Exhibit

No. 1.  The Constitutional Exhibit was marked as Claimant’s Exhibit

No. 2.  The Brief in Support of Constitutional Exhibit is

incorporated into the hearing transcript by reference, as it was

marked Claimant’s Exhibit No. 3.  Dr. Chakales’ Deposition was

marked as Claimant’s Exhibit No. 4.  Respondents’ Medical Packet

was marked as Respondents’ Exhibit No. 1.  Respondents’ Medical

Packet was marked as Respondents’ Exhibit No. 2. The respondents

filed a Post-hearing Brief, this has been blue-backed and marked as

Commission’s Exhibit No. 3.        

The following witnesses testified at the hearing: Brenda

McCalmont, Sandy Metford, and the claimant. 

                          DISCUSSION

     Ms. McCalmont gave testimony during the hearing.  She 

testified that she has known the for some ten to eleven years.

Although she is now retired, Ms. McCalmont testified that she once

worked at Baxter.  She admitted that she had already retired when

when the claimant injured her knee.  

     She testified:

Q. Did you know that there was a problem with stools?

A. Yes.  Yes, everybody –

Q. Tell the Judge about that.

A. Well, this machine that they have, they have step stools
that stick out from the machine.  And there's different
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stations around this machine that you have to feed and do and
unstop.  And you can trip over these things real easy, and
it's just really a pain and we just really didn't like them,
but some people were short, like me, who had to have those
stools to step up to put the stuff into the hopper.  But they
were a pain.  That's about all I know.

Q. Generally, it was considered a pain?

A. It was, yes.

Q.   People did trip on them?

A. All the time.

    Ms. McCalmont essentially testified that before August 15,

2004, the claimant did not appear to have any problems with right

knee or her left knee or any other part of her body.  She denied

that the claimant had any trouble walking, sitting, standing,

lifting or anything of that sort.  

     She admitted to visiting the claimant at the hospital on the

day of her accident.  According to Ms. McCalmont, the claimant had

both her knees elevated with pillows.  Ms. McCalmont admitted that

since the claimant’s injury on August 15, 2004, she has complained

about right knee pain, not having the flexibility in her knee and

of it hurting in general.  She also admitted that to date, the

claimant has continued to have problems with her right knee.  

     Ms. McCalmont further testified that since the claimant’s 

injury, she has seen her on the average of once a month.         

     On cross examination, Ms. McCalmont testified that she 

worked with the claimant in the lab from 1990 through 2003, at

which point she left Baxter.  She admitted that she was aware of
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the claimant having surgery on her right knee in 2000.  Ms.

McCalmont testified that after the claimant’s surgery, she did not

have any further problems with her knee.  

    With regard to her visit with the claimant after her August

2004 injury, and other matter relating to the claimant’s right

knee, Ms. McCalmont testified:

Q. And when you visited her in the hospital, were you ever
in the presence of any doctors?

A. No.  There were no doctors there, just family.   

Q. Thank you.  Did she tell you that she injured her knee on
August 15 of '04, or are you just assuming that?

A. No.  She didn't tell me she injured her knee.  She didn't
tell me anything.  She was pretty well sedated.

Q. At any time, did she tell you that she injured her knee
in August of '04?

A. After that day when she came –

Q. Any time?

A. Yes.  Yes.  That day, she was just kind of sedated.

Q. Are you aware -- I don't want to get into this in too
much detail, but are you aware of all the doctors that have
treated her for her problems related to August 15 of '04?

A. Before August 15th or related to?

Q. Related to.  When she was treated by Dr. McBride.

A. Yes, I knew that. 

Q. Do you know she was treated for physical therapy?

A. Yes.

Q. Do you know she was treated by Dr. Burnett?
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A. I don't remember.

Q. Do you know she was treated by Dr. Rick Walker?

A. I don't remember him, either, but that's -- 

Q. Do you know she was treated by Dr. Chakales?

A. Yes, I know that because we went to Little Rock together.

Q. Okay.

     Sandra (Sandy) Metford also gave testimony during the hearing.

Ms. Metford testified that she worked with the claimant for about

six years.  She admitted that she was familiar with the stools that

were being used.  According to Ms. Metford, people many times

tripped over the stools.  Ms. Metford also admitted that she was

aware of the claimant’s attempts to get rid of the stools.

     Ms. Metford admitted that she did not witness the injury.  She

essentially testified that after the claimant was transported to

the emergency, she went up to the hospital, and went into the

emergency room to see the claimant.  Ms. Metford testified that the

claimant complained of her knee, and arm pain. However, she

testified:

Q. And were there nurses and doctors around to hear this?

A. They had been in there prior.  They come in to check on
her and then they left when I was in there.

Q. All right.  So were you in there at a time when she was
complaining not only of the arm, but also of the knee injury?

A. Yes, if I recall, I think I was.

Q. So you don't know why they wouldn't have put it down in
the records?
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A. No, no, because she complained of both.

   She denied that before the accident the claimant had any

problems with her knee that she could observe.  Ms. Metford 

testified that she saw the claimant on a regular basis after the

accident, as she worked with her after she returned to work.

According to Ms. Metford, she complained about her knee, and was

having a lot of trouble with her arm and hand.  

   Ms. Metford agreed that the claimant has continued to have

problems (limping) with her right knee since August 15, 2004.  She

further agreed that since they quit working for Baxter, she has

been around the claimant at least once every three or four months.

Ms. Metford essentially admitted that she did not recall the

claimant having knee surgery back in 2000.  

     On cross examination, Ms. Metford testified:

Q. Do you know that the medical records of the emergency
room hospital reflect that she fell on her left side?  Do you
have any reason to dispute that?

A. No.

Q. Were you ever present with her in the hospital when she
complained of a right knee injury to a doctor?

A. No.

Q. Did you hear her complain of a right knee injury to a
nurse?

A. Yes.  When we -- in the emergency room, I was in there
when they came in and -- and I think it was a nurse or a --
whoever was working there, she complained about –

Q. Do you know whether she received any diagnostic tests at
all on her right knee when she was in the hospital?  
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A. No, I don't.

Q. Do you know that -- or not -- that Dr. -- do you know
that Dr. McBride treated her for her broken arm?

A. Yes.  She had told me that.

Q. Do you know that on August 15 of '04, he took a complete
medical history from her at that time, including all of her
extremities?

A. No, I wasn't there.

Q. Now, you say you were aware I think vaguely, and that's
my word, of her surgery in 2000 for her right knee?

A. Yes.  I didn't start working back there until '99, August
of '99.

Q. Do you know what kind of surgery she had?

A. No.

Q. Do you know it's to the exact area of the knee she now
contends was injured in '04?

A. No.

Q. Do you know how long she was off work because of her
surgery?

A. No.  Because I just had went back in that department at
that time.

Q. But your testimony is you never saw her having any
ancillary or secondary effects to her right knee?

A. No, I haven't.

Q. Prior to August 15 of '04?

A. No.

Q. Would you have noticed it if she did?

A. I would think, but I don't remember it.
              
     Ms. Metford admitted that she has no personal knowledge of 
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her own of the mechanics of how the claimant injured her right knee

because she was not in the room when she injured it.

     The claimant also testified during the hearing.  She 

testified that she worked for Baxter Healthcare, some twenty-six

years.  While employed there, the claimant testified that she was

member of the safety committee for one year.  According to the

claimant, while on the committee, she tried to have the stools

removed out of that area, but was never successful.  

     She testified that a lot of the stools had rubber stoppers on

them, and quite a few stools only had maybe one or two stoppers on

them, and the black stools had wheels.  According to the claimant,

sometimes when you stepped on them, they would kind of slide with

you.

     With regard to her injury of August 15, 2004, the claimant

testified:

A. I went to answer an alarm on one of the machines and –

     Q. What does the alarm go off for?

A. If there's a part hung in the mold.

Q. Okay.

A. And I went around the machine and my foot caught
something and I went over the step stool onto -- I went to
grab the rack to stop me from falling, but it didn't work.
And both my knees hit the floor and my side hit the -- the
wheel of the rack.

Q. You're pointing to your left ribs and your left arm hit
-- is that what hit the floor or what you say you hit?

A. My knees hit the floor.
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Q. And your left arm hit what?

A. My left arm, I was -- I grabbed for the rack to stop me
from falling.

Q. All right.  Did you injure your left arm?

A. Yes, I did.

Q. What happened to it?

A. I broke the arm in three places. 

Q. Okay.  Did it also hurt your left shoulder?

A. They never did say if it hurt my shoulder or not.

Q. Okay.  But your left wrist, your left arm was messed up,
right?

A. Yes.  And my ribs were real sore for a long time.

Q. And did you also fall -- you said both your knees fell
and hit the floor.  

A. Yes.  When I -- when I went over and I fell, they hit the
floor.

Q. What was the way in which your right knee would have hit
the floor if your body hit the -- on the left side?  When you
were falling, did you twist any one way or the other?

A. Yes, I did.

Q. Is that because you had your arm –

A. On that rack.

Q. All right.  And that would be why the right knee would
have hit harder than the left?

A. Yes.

Q. When you went to the -- when that happened, it's my
understanding you were taken to Baxter -- had you sent to the
hospital by ambulance?

A. Yes.
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Q. Is that right?

A. Yes.

Q. And did you tell them at the emergency room about your
right knee?

A. Yes, I did.

Q. Do you have any explanation as to why there's not
anything mentioned about the right knee?

A. No.

Q. Did you tell Dr. McBride about the right knee?

A. Yes, many occasions.

Q. Did you have any choice in whether or not you saw McBride
or any of the other three or four orthopedic surgeons, were
you told that's who you go to?

A. He was the doctor on call.

Q. For the emergency room?

A. Yes.

Q. Did they send you to who they wanted to when they sent
you to Walker?

A. Yes.

Q. Who sent you there?

A. I believe it was Teresa Coggins.

Q. The lady that's in charge of human relations at Baxter?

A. She's head of the safety department.

Q. All right.  You exercised your change of physician; is
that right?

A. Yes.

Q. Why is that?
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A. Dr. McBride was leaving town and he also was supposed to
send me for therapy on my arm to a -- he was supposed to send
me for -- to a neurosurgeon, and he canceled that twice.

Q. Had an appointment made and canceled it twice?  

A. Yes.

Q. Did he give you any reason for that?

A. No, he didn't. 

Q. Did you have any rapport with this Dr. McBride?

A. No. 

Q. What was his bedside manner like?

A. Not the greatest.

Q. In what way?

A. Once he realized I was on workmen's comp, it just kind of
went downhill.

Q. The relationship deteriorated?

A. Yes, it did.

     The claimant testified that she continues with problems of the

right knee, which is pretty severe.  She testified that on a

typical day, her level of pain in her right knee is probably a

seven.  According to the claimant, sometimes her pain is continual

and then at times, she can walk okay, but most of the time, she

limps.  She denied ever being pain-free in her right knee since the

injury.  

     The claimant admitted that she obtained a change-of-physician

to treat with Dr. Chakales.  However, she did not know whether the

surgery had been approved by Baxter.  
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     On cross-examination, the claimant admitted that she never 

lost consciousness after her injury in August of 2004.  She

testified:

Q. You knew your arm hurt?

A. I know it hurts, yes.

Q. And you knew your knees hurt.

A. Yes.

Q. And did the ambulance technicians ask you where you were
injured?

A. I don't remember.

Q. They didn't say, where are you hurt?

A. I think they knew that my arm was hurt.  One of the first
responders told me that I had hurt my arm. 

Q. Did you tell them that your knees were hurting?

A. I don't remember.

Q. And your testimony is that several times, you told Dr.
McBride that your right knee was injured, but he wouldn't
listen to you; is that correct?

A. Yes.

Q. Have you filed any sort of malpractice action against Dr.
McBride for failure to diagnose your right knee injury?

A. No, I haven't.

Q. And you say that the reason that you went -- I think you
said the reason you went to Dr. Walker was because Dr. McBride
was leaving?

A. Yes.  They -- I was under the impression that he was
leaving.

    She agreed to having seen Dr. McBride from the date of her
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injury through until March 1, 2005.  The claimant further agreed

that there is absolutely no mention of a right knee in any of his

reports.    

     The claimant testified:

Q. Do you understand that until you saw Dr. Walker in
November, there's no record of any diagnostic test on your
right knee?  Do you know that?

A. Yes. 

Q. Are you aware there was none in the hospital in August of
'04? 

A. They didn't -- no, they didn't do anything on my knee.

Q. X-rays?

A. No.

Q. No MRIs?  Have you read the medical exhibit?

A. Yes, I have. 

Q. You realize that on your extremity exam by Dr. McBride on
August 15 of '04, he examined your extremities and he doesn't
mention any injuries or evidence of an injury to your knees.
You know that?  

A. Yes, I saw that.

Q. And your testimony is that you told him at that time that
your knee hurt.

A. Yes, I did.

     She admitted to seeing Dr. Burnett one or twice.  The claimant

further admitted she was aware that was absolutely no mention of a

knee injury in his records.  She further admitted that there is no

mention of a knee injury in Dr. Walker’s report, as he just said

she had knee pain.  The claimant agreed that the first mention of
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a knee injury on August 15, 2004, is in Dr. Chakales’ records.

     The claimant testified:

Q. Do you know what part of your knee Dr. Chakales operated
on?

A. No.

Q. Do you know that it was the same identical spot on your
knee that you had surgery in 2000?

A. Okay.

Q. Do you know that?

A. I -- no, I didn't.

Q. Let me ask you this.  Did you have knee pain in 2000?  Is
that what prompted you to –

A. Yes.

Q. -- have the surgery?

A. Yes, I did.

Q. And it was arthroscopic surgery?

A. Yes.

Q. Was Dr. Chakales the arthroscopic surgeon?

A. More or less, yes.

Q. Okay.  And you had pain in your knee in 2000.

A. Yes.

Q. And you had pain in your knee in 2006.

A. Yes.

Q. Was it the same pain?

A. No.  It's different.

Q. Well, how?  
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A. My knee will lock up and I'll fall and I –

Q. That was in 2000?

A. No.  This is after I fell this time.  I have fallen
several times.

Q. Did you do that before your surgery in 2000?

A. No.

Q. After your surgery in 2000?

A. No.

Q. Did you have an injury that caused your surgery in 2000?

A. I don't recall.

     The claimant admitted that Dr. Gregory Hubbard, of West 

Plains, performed her knee surgery in 2000. She admitted to

treating with him from March 1, 2000 through August 28, 2000.

According to the claimant, she missed six weeks of work because of

that injury.  She denied having any residual problems after being

released by Dr. Hubbard.

     She testified:

Q.   Was Dr. Chakalas(sic) aware of your surgery in 2000?

A. Yes.

Q. Do you know why he doesn't mention it?

A.   I don't.

Q. How do you know he's aware of it?

A. Beg your pardon?

Q. How do you know he was aware of it?
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A. Dr. Chakales?

Q.   Uh-huh.

A.   You said he wasn't aware of it.  Isn't that what you
said?

Q.   I said was Dr. -- did you know whether or not Dr.
Chakales was aware of your surgery in 2000, and you said yes.

A. No, I said no. 

Q.   I'm sorry.  I thought you said yes.

A. No.

Q. So as far as you know, he didn't know you'd had surgery
in 2000.

A. When I filled out the paperwork of surgeries, I always
put down everything that I had surgery on.

Q. But regardless, you know in his reports and his
deposition, which I guess you've read, that he doesn't mention
that.

A.   Yes.

     The claimant admitted that when she went to see Dr. Walker in

November of 2004, she told him at that time both her knees had been

bothering her for two to three weeks.  She also maintains that she

told him she had injured her knee in the fall, three months

earlier.

     According to the claimant, she went to see Dr. Burnett for her

side and breast due to the fall.  The claimant testified that she

retired from Baxter in April of 2006.  She admitted to last seeing

Dr. Chakales last year, and to not going back to him for either her

knee or arm.
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     She could not recall if she told Dr. Walker in November of

2004, that she had not had constant pain in her knee since the

fall, nor could she remember if she had told them that, whether it

would have been true or false.  However, she testified that her

knees hurt continuously after the fall.    

     The claimant admitted that she did not attempt to return to

see Dr. Walker for a second visit, which would have occurred in

December. She further admitted that she did not cancel the

appointment.

     She essentially admitted that her arm surgery and knee 

surgery, both of which were performed by Dr. Chakales, were paid

for by her private insurance.                      

     On redirect examination, the claimant essentially testified

that she continues to have trouble with the plates that Dr. McBride

put in her left arm.  She maintains that she told Dr. McBride that

her knees were bothering her, and that she had a black and a blue

mark on her left knee from the fall, but he just lifted the sheet

and looked at quickly.

     She admitted that the first time she had someone look at it

(knee) for any detail was when she was sent to Dr. Walker, and did

x-rays, which was three months after the injury.  According to the

claimant, when Teresa (Trecia) Coggins sent her to Dr. Walker, she

was told that this was a one-time-visit.

     On recross examination, the claimant testified:
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Q. You understand that Baxter has authorized Dr. Chakales'
treatment of your left arm.

A. Okay.

Q. And there's no reason you can't return to him at any time
if you feel like you need treatment from him, is there?

A. No. 

Q. So that treatment hasn't been refused. 

A. No.

     The claimant admitted that when she went to see Dr. Walker in

November of 2004, there were not visible signs of an injury (to her

knees).  She agreed that while in the hospital, both of her knees

were black and blue, but no one ordered any diagnostic tests of her

knees.

     A review of the medical evidence of record demonstrates that

Dr. Gregory Hubbard wrote on the claimant’s medical leave request

and report form on March 27, 2000, that the claimant would be

undergoing “right knee arthroscopy with partial medial

meniscectomy,” on March 28, 2000.

   Following her August 15, 2004 injury, the claimant was

transported to Baxter Regional Medical Center, via ambulance.  The

Patient Care Report demonstrates that the dispatch was “a priority

2 for possible fx arm.”  Specifically, this narrative states, “Pt

tripped over an object, landing on her left side and face.  Pt

complains of pn to the left arm.  Has obvious deformity to the left

arm.  Pt has no other complaint or noted injury....”
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      Although the emergency room services record chart from Baxter

Regional Medical Center, for August 15, 2004, has been offered into

evidence, these chart notes are illegible.  

     However, further review of the medical records from Baxter 

Regional demonstrates that the claimant was hospitalized at that

time.  Her admitting diagnosis was, “Left humerus fracture and

radial nerve palsy.”  The attending physician was Dr. Anthony

McBride.  He reported the following History of Present Illness:

This patient is a 61-year-old female who fell on her right
[sic] arm, sustaining injury to her humerus.  She was seen in
the emergency department and noted to have fracture of the
humerus with radial nerve palsy.  She is admitted at this time
for pain control and further management.

His assessment was, “Left humerus fracture with radial nerve palsy,

given the amount of pain the patient is experiencing associated

[sic] this fracture, as well as her radial nerve palsy.”  As a

result, Dr. McBride planned to proceed with surgical exploration

and open reduction and internal fixation of the fracture and

possible nerve repair.  The claimant in fact underwent surgery the

following day, on August 16, 2004.

     Dr. McBride discharged the claimant home on August 18, 2004.

He wrote, in pertinent part,“...She had mild edema in her hand but

active flexion of her fingers.  She began bed-chair transfers and

ambulation, which she tolerated well.  By postop day 2 she was

comfortable with oral medications and ready for discharge.”  

     The claimant returned for follow-up care with Dr. McBride on
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August 24, 2004 for evaluation of her left humerus fracture with

radial nerve palsy.  At that time, his assessment was, “Status post

open reduction and internal fixation of left humerus fracture with

radial nerve palsy.”  Hence, she continued to treat with Dr.

McBride.       

    It appears that the claimant saw Dr. Richard Burnett on August

31, 2004.  He reported that the claimant had tripped over a step

stool-hit a rack, on left arm and breast.  At that time, the

claimant was still having breast pain.

     Physical therapy notes from September 8, 16, 2004, demonstrate

that the claimant was seen for therapy sessions for her left arm.

     The claimant returned to see Dr. Burnett on September 14, 2004

essentially due to continued complaints of the breast and left arm

pain.  He again noted that the claimant hit her left arm and 

breast, and that she had undergone surgery with Dr. McBride.     

Hence, she continued to treat with Dr. McBride for her left arm 

injury.  

     She next saw Dr. Burnett on October 1, 2004.  At that time, 

the claimant complained of dizziness of and on.  

     The claimant also returned for follow-up visits with Dr. 

McBride on October 19, 2004, and October 26, 2004,  for evaluation

of her “left humerus fracture and radial nerve palsy.”           

     She underwent initial evaluation with Rick B. Walker, D.O.,

due to bilateral knee pain.  Dr. Walker wrote, “She is seen today
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at the request of Baxter Healthcare Labs in Mountain Home for

evaluation work related that is concerning knee pain.”  He noted

that her x-rays were reviewed and revealed some modest early

changes of the medial compartment. “Osteoarthritis was noted

bilaterally.”  Her joint spaces otherwise appeared to be relatively

maintained.  However, he further noted that no fracture were seen

and or loose bodies, nor any other osseous abnormalities.  Dr.

Walker noted that at the present time, he did not think that with

a three-month lag time between the onset of her symptoms, both

knees and her fall, that there was not any direct correlation

between her work-related injury and her onset of knee pain.  He

wrote, “However, I do believe that she has pre-existing

osteoarthritis which accounts for her symptoms at this time.  I

would state with a reasonable degree of medical certainty that her

current symptoms are not related to her work-related injury which

involved her arm.”       

     In a letter dated November 29, 2004, to Teresa(Trecia) 

Coggins, RN, for Baxter Healthcare Lab, Dr. Walker basically

restated his aforementioned opinion.  However, he wrote, in 

pertinent part:

During the interview, Ms. Morris Indicated [sic] that her
knees began bothering her over the last two, possibly three
weeks at most.  As I read through her work reports, apparently
she states that she did hit her right knee but apparently has
not had any symptoms of that and has even indicated in
telephone conversations documented on a packet that is sent
with her from 11/15/04.  
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    She continued to treat with Dr. McBride for her upper left

extremity injury.  However, on March 1, 2005, he released the

claimant from care, noting that at that point, her fracture was

sufficiently healed and that she could began normal activities.  

The claimant underwent evaluation with Dr. Harold Chakales on

May 1, 2006 due to complaints of pain as a result of a work-related

injury on August 15, 2004.  She complained of pain of her left arm

and right leg, as well as left arm numbness and weakness.  Dr.

Chakales noted that the claimant had a surgical history which

included, but was not limited knee surgery.

     On June 5, 2006, the claimant underwent an MRI of the knee,

with the following impression:

1.  Meniscal tears and possible partial chronic tear of the
superior aspect of the ACL. 

2.  Sprain of the medial collateral ligament.

3.  Large Baker’s cyst.

     Dr. Chakales’ medical notes of June 12, 2006 demonstrate that

the claimant probably required arthroscopy of her knee. 

    In a letter dated July 12, 2006, Dr. Chakales reported, in

pertinent part:

Since my letter of May 1, 2006, Ms. Morris was seen in my
office in follow-up on June 5, 2006, June 12, 2006, and today.

                          ***

Examination of the knee show she has pain and swelling in the
knee joint.  She underwent previous arthroscopy of the right
knee 4-5 years ago.
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I would recommend arthroscopy of the right knee....
   
     Dr. McBride assessed the claimant with a zero impairment 

rating on September 22, 2006, for her on-the-job injury for her

left arm fracture. 

   On September 26, 2006, Dr. Chakales performed “diagnostic

arthroscopy, medial meniscectomy, and chondroplasty of the right

knee.”  The claimant’s postoperative diagnosis was “right knee,

torn medial meniscus, chrondromalacia, synovitis.”               

     In a letter dated June 11, 2009, Dr. Rick B. Walker, reported

the following to respondents’ attorney:

I am responding to your inquiry dated May 20, 2009 concerning
Rosemary P. Morris versus Baxter Health Care [sic].  As you
know, I did see and evaluate her on one occasion for complaint
of bilateral knee pain on November 22, 2004.  At that time,
she related that on 8/15/04 she had apparently fallen at work
injuring her left arm.  She suffered a humerus fracture and
had apparently developed radial nerve palsy with the fracture.
She also reported that she had some knee discomfort at the
time of her injury, according to the subjective portion of her
examination on 11/24/2004.  However, this did not seem to be
a major problem. She also noted that both knees had been
bothering her over the last couple of weeks and there have
been no intervening problems since that time.

The patient also had noted that she had a prior knee
arthroscopy in 2000.  She was not able to tell exactly what
type of surgical procedure had been carried out at that time
or what the condition of her knee was at that time.

I reviewed the notes from Dr. Chakales and also Dr. McBride’s
notes in follow up of her humerus fracture.

I find it somewhat surprising that Mr. [sic] Morris did not
mention that she was having knee problems at all during her
follow with Dr. McBride.  In fact, her discharge progress note
at the time he performed the surgery for her humerus fracture
indicates that the patient had been performing transfers and
ambulating with no problems.
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At the time of my evaluation of the patient, both knees were
x-rayed and it was found that she did have some changes in the
medial compartment noted bilaterally with thinning of the
joint space.  Her examination did not produce any positive
signs of meniscal pathology at that time including a Steinmann
test, McMurrary and Apley compression and distraction
maneuvers.  She had some tenderness over the medial joint line
in the mid on third noted and also over the pes anserinus
tendons and bursa area of her knee which on the medial aspect
as well.

I believe in my opinion it is somewhat problematic to verify
and state this patient’s knee problems was primarily caused by
her fall due to the fact she had a prior knee arthroscopy and
apparently had had prior problems with her knee, and we do
know exactly type of surgical procedure was carried out. 

     Also, the patient has evidence of osteoarthrosis and even   
     Dr. Chakales notes in several of his follow up visits after

her initial evaluation and arthroscopy that the patient had
degenerative changes of the joint which appear to be
progressing, and he notes this on x-rays as well as MRI scan.
The condition of the meniscus was reported as being a
macerated tear of the medial meniscus which again lends itself
more to a degenerative process than to a traumatic type of
tear.  Also, the condition of the joint was carried out as
well to remove loose fragments of articular cartilage from the
joint surface, indicating a fairly significant degree of
arthritis of the knee.  I also believe the MRI scan findings
both before surgery and after surgery are fairly consistent
with a degenerative process and not necessarily a traumatic
process.

Based on the above opinions and evaluation of the patient’
medical record and personal observation and examination of he
patient and her x-rays, I am still of the opinion, based on a
degree of medical certainty, that this is not a work-related
injury at this time.            

     On September 15, 2008, Dr. Harold H. Chakales’ deposition was

taken.  He testified that he was familiar with the claimant and the

care that she received from Dr. McBride and Dr. Rick Walker, an

osteopath.  

     With respect to her injury, Dr. Chakales essentially testified
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that the claimant gave him a history that she had fallen and

injured herself, but he did not go into the exact mechanism because

he saw her almost two years after the incident.  

     Upon questioning with respect to the claimant’s alleged right

knee injury, Dr. Chakales stated based upon a reasonable degree of

medical certainty, given the history that she gave him, and his

treatment of the claimant that the pain and problems she had in the

right knee was compatible with an old right knee injury.  He

specifically stated that if everything she told him is the truth,

and he had no reason not to believe her, then this is related to

injury.

    Dr. Chakales agreed that his surgical notes indicate that he

found a right knee, torn medial meniscus.  According to Dr.

Chakales, he went in and did an arthroscopy of her knee, a medial

meniscectomy and chondroplasty, which means he trimmed the changes

on the joint.  Specifically, he testified:

Q. All right, sir.  So the part, the arthritic bone that was
there –

A. Not arthritis, the joint surface was damaged.

Q. Okay.  So this is something that, would this arise from
just aging or would this be something that would arise out of
trauma given the history you had?

A. Well from the history it’s from trauma.

     Dr. Chakales further explained that there are different types

of tears, and that the MRI showed that she had damage to this

ligament, the ACL.  Dr. Chakales agreed that he related this to the
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trauma, based on the history given to him by the claimant.  Upon

further questioning about his opinion, Dr. Chakales agreed that his

opinion is based upon a reasonable degree of medical certainty.

     On cross examination, Dr. Chakales testified:

Q. Do you have any evidence of what happened to her knee,
when it happened to her –

A. No, I have to make my diagnosis and my opinion based on
the history that the patient gives me irregardless –

Q. That’s the only evidence you have.

A. Yes.  But one must know that it’s a significant injury
and the, she says the only trauma that she had –

Q. And you believe her?

A. Yes.  When she broke her arm.  Because that is not a
minor knee injury.  She would not have those abnormalities on
an MR.

Q. Just so I am clear, you have no evidence other than what
she tells you that she injured her knee on August 15 of ‘04.

A. I haven’t studied any old medical records.  There may be
something in there that I don’t know about.

Q. So you have no evidence, other than what she told you, is
that correct?

A. Well no, I have not reviewed any old medical records for
that.

Q. That’s all I have.  Thank you.
                    
     Upon redirect examination, Dr. Chakales agreed that he was of

the opinion that the claimant had a traumatically damaged knee.  

                           ADJUDICATION 

A.  Constitutional Issues

      The claimant previously filed a Motion to Recuse and a Brief
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in support of said Motion in this matter with the Commission,

challenging, inter alia, the constitutionality of the provisions of

the Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges.  

     Respondents filed a response to claimant’s Motion to Recuse

and Brief in Support of said Motion. 

      In an Order dated August 9, 2007, the Commission denied the

claimant’s Motion.

     At the hearing, the claimant again raised her Motion for

Recusal and challenged the constitutionality of the Act. The

respondents’ Response to same was introduced into evidence.    

     With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (Ark. Ct. App. 21, 2007), pet. for rev. denied,

No. 07-268 (Ark. May 3, 2007).  

      Therefore, as previously Order, I that the claimant’s Motion

for Recusal is denied, and I find her constitutional challenges to

be without merit.  Hence, the Act is constitutional.

B. Compensability 

    Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable

injury":

      (i) An accidental injury causing internal or external      
      physical harm to the body or accidental injury to          
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      prosthetic appliances, including eyeglasses, contact       
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
     
    A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of the

evidence that she sustained a compensable injury.  Ark. Code Ann.

§11-9-102(4)(E)(i).   

     The element “arising out of ...[the] employment” relates to

the causal connection between the claimant’s injury and his or her

employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729

S.W. 2d 430 (1987).  An injury arises out of a claimant’s

employment “when a causal connection between work conditions and

the injury is apparent to the rational mind.” Id. A causal

relationship may be established between an employment-related

incident and a subsequent physical injury based on the evidence

that the injury manifested itself within a reasonable period of

time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co., 234

Ark. 104, 357 S.W.2d 263 (1962).  If the claimant fails to

establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be
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denied.  Mikel v. Engineered Speciality Plastics, 56 Ark. App. 126,

938 S. W. 2d 876 (1997). 

     Here, the parties stipulated that the claimant sustained a

compensable injury to her left upper extremity, while working for

the respondent-employer, on August 15, 2004.  The respondents have

paid some medical benefits for this injury, and as of the date of

the hearing, they agreed to continue doing so. 

      The claimant now contends that she sustained an injury to her

right knee during this incident.  The respondents have controverted

this claim for a knee injury in its entirety.

     After a review of the evidence presented in this matter, I

find that the claimant failed to prove by a preponderance of the

credible evidence that she sustained a compensable injury to her

right knee, while working for the respondent-employer on August 15,

2004.

     The claimant was not a credible witness.  Her testimony was

marked by numerous inconsistencies and self-contradictions, and has

been rebutted by other evidence.  

     Specifically, the claimant testified that she told Dr. McBride

about her knees while hospitalized, and during her office visits

with him for follow-up care of her left humerus fracture, with

radial nerve palsy, but there is absolutely no mention of any

complaints by the claimant of any knee problems in any of his

reports.  
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     She also testified on cross-examination that both of her knees

were “black and blue” during her hospitalization, yet no diagnostic

testing of her knees were ever performed during this period of

time.  In fact, when Dr. McBride discharged the claimant home after

her arm surgery, he specifically noted in his final report that

postoperatively “the claimant began bed-chair transfer ambulation,

which she tolerated well.” 

    I think it is particularly noteworthy that Dr. McBride does 

not mention in any of his reports during any of the claimant’s many

follow-up visits with him that she is having any problems

ambulating.            

     The claimant testified that she has consistently complained of

knee problems since the incident, yet there is absolutely no

mention of this in any of the other initial medical reports,

namely, those of Dr. Burnett, the therapist, emergency room

attendants, or the paramedics.  It is highly improbable that all of

these medical persons failed to document a complaint relating to

the claimant’s knees.  

   In fact, there is no medically documented complaint by the

claimant of any knee problems until November 2004, approximately

some 90 days after the incident, at which point she saw Dr. Walker.

  

    Regarding the claimant’s self-contradictions with respect to

the onset of her knee problems, although the claimant testified she
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injured her knees during the August 2004 work-related incident and

had experienced knee problems since this time, Dr. Walker’s medical

report of November 2004 demonstrates that her knees started

bothering her some two to three prior to her visit with him.

During the hearing, the claimant readily admitted that she stated

to Dr. Walker during this November 2004 office visit that her knee

problems started some two to three weeks prior to her office visit.

    Her account of the incident is inconsistent as well.  The

claimant reported to ambulance personnel that she had tripped over

an object, landing on her “left side and face,” without any mention

of her knees.  However, during hearing she testified that both her

knees hit the floor. 

    I also find that Ms. Metford and Ms. McCalmont were not

credible witnesses, considering that their testimony is not

corroborated by the initial medical reports, and the claimant’s own

self-contradictions as to the onset date of her knee symptoms.   

     Considering the forgoing, and all of the other evidence set

forth above, it would require conjecture and speculation to

causally link the claimant’s right knee condition to the August 15,

2004, specific incident.  Conjecture and speculation cannot supply

the place of proof.  Dena Construction Co. v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979). 

     As a result, I therefore find that the claimant failed to

prove by a preponderance of the evidence that she sustained a
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compensable right knee injury.       

    While I recognize that Dr. Chakales has opined that the

claimant’s right knee problems are related to her August 15, 2004,

injury.  However, minimal weight has been placed on this opinion

because it is based on an inaccurate history provided to him by the

claimant; he was not made aware of the exact mechanism of her fall;

he did not treat the claimant until almost some two years after her

fall; due to the significant pre-existing degenerative changes

demonstrated on the diagnostic tests (see above discussion of MRI’s

and x-rays) and during surgery; and the claimant’s history of a

prior injury to her right knee, for which she underwent

arthroscopic knee surgery in 2000.  

      I find that considerable weight should be accorded Dr. 

Walker’s expert opinion of June 11, 2009, since it consistent with

the other probative evidence of record (see full discussion above).

      To summarize, considering the expert opinion of Dr. Walker,

that the initial medicals do not corroborate the claimant’s and her

witnesses testimony of an injury to her right knee, that there is

no medically document complaint of any knee problems until some

three months(90 days) after the incident, the claimant’s history of

prior injury to her knee, the significant pre-existing degenerative

condition of her knee, the fact that the claimant fell on her left

side, her varied account of the incident, and all of the above

evidence, I find that the the claimant did not meet her burden of
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proof that she sustained a compensable injury to right knee during

the August 15, 2004, work-related incident. 

     Having found that the claimant failed to prove by a 

preponderance of the evidence that she suffered a compensable right

knee injury, the issue pertaining to reasonable and necessary

medical care is rendered moot and has not been addressed.

Accordingly, this claim is respectfully denied and dismissed. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    on August 15, 2004 , and at all other relevant     
    times.

3.  The claimant sustained a compensable injury to her left 
         arm on August 15, 2004.

4.  The claimant’s average weekly wage at the time of 
         her alleged right knee was $508.80, her temporary total 
         disability rate is $339.00, and her permanent partial   
         disability rate is $254.00.

5.  This claim has been controverted in its entirety with
         respect to the alleged right knee injury.

6.  The issue of permanency and other issues are reserved.

7.  The Act is constitutional.  The claimant’s Motion
         to recuse is hereby denied. 

8.  The claimant failed to prove by a preponderance of 
    the evidence that she suffered a right knee injury 
    on August 15, 2004, during and in the course of 
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         her employment with the respondent-employer.   

                           

                              ORDER

    For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety.            

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH 
    
 


