
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811602 

FRANCES MORGAN,
EMPLOYEE CLAIMANT

METHODIST FAMILY HEALTH, INC.,
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED JULY 15, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 28, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on March 3, 2009.  The

following stipulations were submitted by the parties either

in the Prehearing Order or at the start of the hearing and

are hereby accepted:

1. The employer/employee relationship existed on

or about October 27, 2008.

2. The Workers’ Compensation Commission has

jurisdiction at this time.

3. The respondents have controverted this

claim.
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4. If this claim is found compensable, the

claimant is entitled to the maximum

compensation rates in effect for 2008 of

$522.00 per week for temporary total

disability and $392.00 per week for

permanent partial disability.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability.

2. TTD.

3. Medical treatment.

Respondent:

1. Compensability.

2. Notice.

The record consists of the transcript of the April 28,

2009 hearing and the exhibits contained therein.  

DISCUSSION

Methodist Family Health operates a day treatment

program for children with behavioral problems referred by

school districts.  (T 8) The day treatment program is

structured like a public school classroom setting.  (T80)
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At the time of the hearing, the claimant was employed

by Methodist Family Health as a special education teacher in

the day treatment program.  (T 8)  The 65 year old claimant

has been a school teacher for 18 years, and has been

employed at Methodist Family Heath beginning with the 2003-

2004 school year.  (T 7, 22)

The claimant contends that she sustained a work-related

left shoulder injury on Monday, October 27, 2008, in an

incident restraining a student.  The claimant described the

alleged incident in her hearing testimony as follows:

One of my children had been with his occupational
therapist, and he had evidently gotten mad at her
because he had kicked her and scratched her and spit on
her.  So when she brought him back to the room, I was
sitting at a table working with some other kids.

He went behind me and started kicking a child on
the other side of me.  (Indicating) So I reached back
like this to get hold of him and bring him back around
to the front of me so I could kinda place him in a
basket hold on my lap.  When I reached behind me, I
felt something pull; and I just thought I’d pulled a
muscle.

So I just turned around and sat him on my lap in
kind of a basket hold, a hug type situation which
usually calmed him down; and he did calm down at that
point in time.  (T 10)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a
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preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, I find that reaching around to

restrain a child is a specific incident, and I find that any

injury sustained while performing that action in the

classroom would arise out of and have occurred in the course

of the claimant’s employment for Methodist Family Health. 

Furthermore, the surgical observations documented in the

Operative Report of Dr. Ethan Schock, who performed the

claimant’s shoulder surgery on December 23, 2008,

objectively document the existence of both a subacromial

impingement and a rotator cuff tear in the claimant’s left

shoulder.  The issue in the present case is whether the

claimant has established by a preponderance of the evidence
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that she in fact injured her shoulder reaching to restrain a

child on October 27, 2008, as she contends.  

The evidence which best supports the claimant’s

contention that the alleged incident occurred and hurt her

shoulder includes her own testimony.  As quoted above, the

claimant described the alleged incident in detail in her

hearing testimony.  Notably, Dr. Schock’s November 6, 2008,

report also contains reference to an injury at work.  (C.

Exh. 1 p. 2) The November 20, 2008, report of Dr. Marcia

Hixson also contains a reference to a work-related left

shoulder injury, and Dr. Hixson documents a history of the

claimant reaching around herself to restrain a child,

essentially identical to the claimant’s hearing testimony. 

(C. Exh. 1 p. 8b)

The claimant’s contention is also supported by her own

testimony that she did not have any problems with her left

shoulder prior to October 27, 2008.  (T 20) The claimant

also testified that she mentioned to John Rodriguez the next

day that she had hurt her shoulder the day before and that

Mr. Rodriguez told the claimant that she probably just

needed to stretch it out a little bit.  (T 12) In October of

2008, Mr. Rodriguez was a consultant at Methodist Family

Health Day Treatment School who trained and supervised the
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Behavioral Instructors.  (T 51) Mr. Rodriguez held that same

position at Methodist Family Health at the time of the

hearing on April 28, 2009.  (T 51)

The claimant’s supervisor in October of 2008 was

Shelton Walker, the Director of Methodist Family Health Day

Treatment School.  (T 53) With regard to conversations with

Mr. Walker, the claimant initially testified:

Q.  Then when did you first tell Mr. Walker about
having a work-related incident?

A.  It was probably that next Monday because I really
didn’t think that much about it until it kept getting
worse.  So I called and told him that I hurt my
shoulder.

Q.  And what did he say or what was the nature of that
conversation?

A.  He sent me some paperwork which was on the Family
Leave Act.  Then I explained to him that I had hurt my
arm at work, and he got the other paperwork and faxed
it to me so that I could fill it out. (T 13)

On cross-examination, however, the claimant testified

that she would not be surprised to learn that it was

actually more than a week when she first talked to Mr.

Walker because, according to the claimant, she has a “self-

contained class” and she does not leave the classroom very

much. (T 28) The claimant testified that she did not

complete a Form N until November 21, 2008, because, although

she told Mr. Walker about her work injury much sooner, he



7MORGAN - WCC #F811602

did not fax her a Form N to complete until November 21,

2008. (T 29-30, 40)

When questioned by the Administrative Law Judge, the

claimant testified in part:

Q.  Let’s try this again.  Monday, November 3rd comes
around and it’s time to go to work, and you don’t go to
work?

A.  Right.

Q.  You don’t go to work from then for months.  You had
to call somebody and say, “I’m not coming to work
today.”

A.  Yes.

Q.  Who did you call?

A.  I called Shelton, and I was told that I had to get
a release from my doctor.

Q.  What did you tell Shelton when you called him on
November the 3rd?

A.  I told him that I had hurt my arm.  Then he sent me
the Family Medical Leave papers. (Emphasis mine)

Q.  Did you tell him that you had hurt your arm at
work?

A.  Yes, I did.  After I got the paper, I called and
told him that I had my arm at work and I was going to
see my doctor on the 6th.  He asked me to go see a
workman’s comp doctor, which I did.  I got it scheduled
for the following week and went to her.  (Emphasis
mine)

Q.  Why did it take from November 3rd to November 21st

for you to get this Form N if you told him on November
3rd that it was a work-related injury, and how did you
know that you had the wrong paperwork the first time?
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A.  When he faxed me the Family Leave Act, I told him
that I needed the one where I hurt my arm at work; and
he did not fax me that until the 21st.  Then I was not
allowed to come back to work.  (T 41-42)

The evidence which most supports a conclusion that

events did not occur in the manner described by the claimant

include the hearing testimony of Mr. Rodriguez and Mr.

Walker.  Contrary to the claimant’s testimony that the

claimant mentioned an injury to Dr. Rodriguez on October 28,

2008, Mr. Rodriguez testified that the first he heard about

Ms. Morgan claiming a problem with her shoulder was when he

heard Shelton taking about it about a month later.  (T 54) 

Mr. Rodriguez testified that he did not observe any problems

with Ms. Morgan and her arm or shoulder in later October. 

(T 59) 

Contrary to the claimant’s testimony that she

telephoned Shelton on November 3, reported a work injury and

received faxed FMLA paperwork, Shelton Walker testified that

the claimant worked on November 3rd, left messages on his

phone stating only that she would not be at work on the 4th,

again on the 5th, and again on the 6th, and that the two did

not actually speak on the phone until the 7th. (T 88-89) Mr.

Walker testified that the claimant did not indicate on the

7th that she was injured at work.  (T 89)
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According to Mr. Shelton, he did not hear from the

claimant again after November 7th, and the first occasion

where the claimant indicated to Mr. Shelton that she had

injured her shoulder at work was when Mr. Shelton telephoned

the claimant on November 17th to learn her status.  (T 89)

After hearing the live testimony and observing the

demeanor of the witnesses, I first note that I did not find

any of the four witnesses particularly credible or

incredible based on my demeanor observations at the hearing.

I did conclude from the claimant’s testimony, consistent

with her education and work history in the record, that the

claimant is intelligent and articulate.

Having now had an opportunity to compare the witness

testimony with the documentary evidence in the record, I do

not find the claimant’s account of events credible for the

following reasons.

First, I have no evidence indicating to me that either

Mr. Rodriguez or Mr. Walker had any motivation to fabricate

testimony about whether conversations occurred with the

claimant, the substance of their conversations, or when

those conversations occurred.  Second, the FMLA documents

submitted into evidence by the claimant contain fax

information consistent with Mr. Walker’s testimony that the
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documents were first sent on November 17, 2008, rather than

on November 3rd as the claimant testified.  (C. Exh. 1 p.

7a-b) Third, the medical record indicates that Dr. Marcia

Hixson examined the claimant pursuant to a Medcor-

authorization on November 20, 2008, i.e. after November 17th,

consistent with Mr. Walker’s testimony of an injury report

on November 17th and inconsistent with the claimant’s

testimony that she reported a work injury on November 3rd

and then saw the company’s doctor the next week.

Fourth, I find unbelievable under the circumstances the

claimant’s suggestion that she experienced a work-related

shoulder injury on Monday, October 27, 2008, but stayed in a

“self-contained” classroom that entire week working and did

not have an opportunity to mention it to Mr. Walker until

the next week.  In this regard, I instead find credible Mr.

Walker’s testimony that teachers had one and one-half hours

of time each morning alone when students were elsewhere in

group therapy, and teachers had an additional hour at school

in the afternoon after the children were gone for

administrative duties.  (T 96) 

After reviewing the record in its entirety, I also find

credible Mr. Walker’s opinion that Ms. Walker did not

restrain a child in the manner and on the date that she
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contends.  Mr. Walker based his conclusion on the open line

of communication between the claimant and Mr. Walker about

her kids.  Mr. Walker also based his conclusion on the

claimant’s prior history of telling Mr. Walker what was

going on with her kids.  (T 113-114) From Mr. Walker’s

description of their open communication, I infer that the

claimant would have told Mr. Walker about any injury she

might have sustained restraining a child during the week of

October 27, 2008, if she had in fact been injured at work on

October 27, 2008, rather than waiting until November 17,

2008, to first report to Mr. Walker an alleged injury

restraining a student in the classroom nearly three weeks

earlier.

In concluding that the claimant has failed to establish

by a preponderance of the credible evidence that her

shoulder problems began with a restraining incident at work,

I am also persuaded by the evidence that, not only did the

claimant not report an alleged work injury to her supervisor

within a reasonable time frame, she also scheduled an

appointment with her own personal physician, Dr. McLeod,

rather than reporting a work injury before to the Director

and immediately receiving a Medcor referral.  I find that

the claimant’s scheduling an appointment with her personal
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physician supports an inference that on the day she

scheduled the appointment she considered her condition

personal and not work related.  In addition, I note that the

history in Dr. McLeod’s November 6, 2008 report, while it

does mention an alleged injury at work, describes lifting,

not reaching to restrain a child. (C. Exh. 1 p. 2) I do not

find credible the claimant’s testimony that she told Dr.

McLeod about reaching to restrain a child, but he instead

wrote down lifting something heavy as her history in his

November 6, 2008 report.

In summary, not only do I disbelieve the claimant’s

testimony about reporting a work-related injury to Mr.

Rodriguez on October 28, 2008, and to Mr. Walker on November

3, 2008.  I also note that even the history contained in the

first doctor’s report is not consistent with the claimant’s

hearing testimony as to what happened.  Because I do not

find credible the claimant’s account of events in October

and November of 2008, I am persuaded that the claimant did

not injury her shoulder reaching to restrain a child at work

on October 23, 2008, as she contends.       

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship

existed on or about October 27, 2008.
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2. The Workers’ Compensation Commission has

jurisdiction of this claim.

3. The respondents have controverted this

claim.

4. If this claim is found compensable, the

claimant is entitled to the maximum

compensation rates in effect for 2008 of

$522.00 per week for temporary total

disability and $392.00 per week for

permanent partial disability.

5. The claimant has failed to establish by

a preponderance of the credible evidence

that she sustained a compensable

shoulder injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied in its entirety and

dismissed.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


