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Arkansas.

STATEMENT OF THE CASE

A hearing was conducted October 23, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on September 2, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including October 1, 2006; that the claimant sustained a

compensable injury on said date, respondents acknowledging and accepting a left
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shoulder injury; that the claimant earned sufficient wages to entitle him to the

maximum compensation rates of $488.00 per week for temporary total disability and

$366.00 per week for permanent partial disability; that respondents paid temporary

total disability through on or about February 19, 2008, and have accepted and paid

a six percent (6%) whole body impairment; and that respondents have controverted

benefits beyond those previously paid.

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to additional medical recommended by Dr. Henry

Stroope.

Claimant contended, in summary, that he sustained an injury to his left

shoulder in the course of his employment on October 1, 2006; that he  received

primary treatment from Dr. Riley Jones, a Memphis orthopedic surgeon; that

surgery was performed on his left shoulder on April 4, 2007, as well as a second

surgery on September 12, 2007, for which he received a six percent (6%)

permanent partial impairment rating to the body as a whole; that he continued to

experience significant problems with his shoulder following his release by Dr.

Jones, and requested and obtained a change of physicians from Dr. Jones to Dr.

James Dye, his family physician; that  Dr. Dye in turn referred the claimant to Dr.

Henry Stroope for further shoulder evaluation; that Dr. Stroope has recommended

an additional MRI of the cervical spine to determine whether the claimant has an

injury to his cervical spine in addition to the left shoulder; that the additional
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treatment to diagnose potential cervical problems associated with the compensable

shoulder injury is reasonably necessary in order to determine the full nature and

extent of claimant’s injury; and that such treatment should be paid by the

respondents.

The respondent contended that the claimant was released on February 19,

2008, with a six percent (6%) impairment rating that has been paid; that the

employer had a job for the claimant within his physical restrictions, but that the

claimant refused to bid on the job; that post-surgical tests revealed that the rotator

cuff repair was in tact and that no further treatment was necessary; that the

claimant’s continuing problems were unrelated to the work incident; and that there

are no objective medical findings of a cervical injury.

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the October 23, 2009, hearing containing forty-nine (49)

pages of medical records introduced as “Claimant’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he is

entitled to additional diagnostic testing and treatment, including, but not

limited to a repeat MRI of the cervical spine, as well as a neurosurgical

consultation and evaluation to determine the full nature and extent of the

claimant’s work-related injury.  

4. Additional issues are, by necessity, specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  On and before

October 1, 2006, the claimant was employed by Nucor-Yamato Steel.  His work

duties involved loading railcars with seventy-five (75) pound “rail dunnage.”  The

claimant was required to repetitively lift the rails above shoulder level, at which time

a crane would load the steel into the railcars.  The claimant promptly reported the

injury which he believed to be a pulled muscle.  The claimant stated that he

continued to work from October, 2006, through February, 2007, while receiving

conservative treatment in the form of physical therapy on his days off work.  The

claimant’s physical condition progressively deteriorated.  The medical records of

claimant’s initial treatment was not provided.  The claimant stated that, in February

or March, 2007, an on-site company doctor evaluated his injury and reportedly told

him he had a tear in his shoulder.  The claimant was then referred to an orthopedic
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surgeon.  The claimant’s left shoulder was first examined and evaluated by Dr.

Robert Riley Jones with the Memphis Orthopaedic Group in Memphis, Tennessee,

on March 8, 2007.  The history obtained by Dr. Jones states:

HISTORY OF PRESENT ILLNESS:
SHOULDER:   The onset was approximately 5 months ago.  The onset of
symptoms was gradual.  Symptoms are localized to the lateral aspect of the
shoulder on the left.  The patient states that they [sic] sustained the injury
while working.  The patient’s job requires his constant throwing of objects
and over the last five months he’s had increasing pain.  He has been seen
by the local physician.  They have given him x-rays, medications and
physical therapy and he is not improving. 

Dr. Jones ordered an MRI of the left shoulder, to return following the MRI.

The claimant returned to Dr. Jones on March 16, 2007, at which time Dr.

Jones interpreted the MRI as follows:

INTERVAL HISTORY:     Mr. Moore comes in today.  His MRI shows mild
tendinosis, bursal surface fraying of the supraspinatus.  No evidence of a rotator
cuff tear.  He has moderate AC joint hypertrophic changes and a Type II acromion
with mildly rough undersurface.  Small anterior labral tear at three o’clock which
may be a normal variant.  Moderate tendinosis/tendinitis involving the superior
aspect of the long biceps tendon.  Small bone bruise within the superior anterior
humeral head.  Mild subacromial, subdeltoid bursitis.  (Cl. Ex. A, pp. 1, 5)

Based on the foregoing, Dr. Jones scheduled the claimant for surgery.

The claimant underwent surgery on April 4, 2007, which included the

following procedures:

OPERATIVE PROCEDURE: 1. Arthroscopy, left shoulder, with
arthroscopic Neer acromioplasty

2. Excision of distal 1 cm of clavicle
3. Bursectomy
4. Minor debridement of labral tear

(Cl. Ex. A, p.6)
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The record reflects that the claimant was released to return to work at regular

duty and, in fact, worked his regular job for a short time; however, the claimant’s

symptoms grew progressively worse, necessitating his return to Dr. Jones.  Dr.

Jones noted that, in looking back at the claimant’s MRI, he had a tear which was not

surgically repaired.  Dr. Jones recommended a second arthroscope and repair and

clean-up of the left shoulder.  A second opinion was also discussed.  (Cl. Ex. A,

p.16) 

On September 12, 2007, the claimant underwent an arthroscopic rotator cuff

repair of the left shoulder, as well as insertion of a pain pump.  The claimant has not

returned to gainful employment since his second surgery.

The claimant continued under the care of Dr. Jones post-operatively.  On

November 6, 2007, Dr. Jones stated, in summary:

This gentleman is continuing to have a lot of pain and he has had pain ever since
the original injury and the original surgery.  The question is, has there been an
underlying cervical problem here that we are missing.  We are focusing on that
shoulder and rotator cuff injuries, but he may have had two injuries here, one to the
neck and one to the shoulder.  (Cl. Ex. A, p.22)

Dr. Jones ordered an MRI of the cervical spine which was performed on

November 16, 2007.  The radiologist’s impression was degenerative disc disease

at C-4 with a small central disc protrusion and bilateral posterolateral disc bulging

on both sides of C-4.  (Cl. Ex. A, p.25)

The claimant continued to receive treatment from Dr. Jones, including trigger
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point injections, medication, physical therapy, as well as an MRI arthrogram.  Dr.

Jones eventually released the claimant with restrictions and a six percent (6%)

whole body impairment on February 19, 2008, which respondents have accepted

and paid.

The claimant was apparently last seen by Dr. Jones on May 20, 2008.

Although Dr. Jones notes an incorrect date of injury of February 28, 2007, he

describes the following history of treatment:

HISTORY OF PRESENT ILLNESS:
SHOULDER:     The patient comes in today after a long absence.  The
patient first had a subacronial decompression in the left shoulder and then
later on developed a rotator cuff tear which we repaired arthroscopically in
September 2007.  He has continued to complain of pain.  He states that he
has pain that sometimes kind of shoots down the arm to the elbow and
states he can touch the front of the shoulder and it kind of shoots down to
the elbow.  He complains of pain in the area of the acromion.  He states it’s
a constant soreness.  He had had an EMG workup done in September which
was normal.  He has had an MRI arthrogram of the left shoulder post his
repair, which shows that it is healed.  There is no impingement, no
degenerative changes.  He apparently has not been working because of the
restrictions at the plant that we had given him and he is wanting some type
of pain pill. 

Dr. Jones prescribed some minor pain medication and released the claimant to

return on an as needed basis with a lifting restriction of fifty (50) pounds and no

overhead work.  (Cl. Ex. A, pp.39-43)

The claimant next petitioned and received a change of physicians from Dr.

Jones to his family physician, Dr. David Dye.  Dr. Dye referred the claimant for a

repeat MRI of the left shoulder which was performed on September 18, 2008, by Dr.
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James Patrick Dunne.  Dr. Dunne’s impression is set out below:

IMPRESSION:
1) INCREASED SIGNAL OF DISTAL SUPRASPINATUS TENDON ON

THE LEFT.  THIS APPEARANCE IS THOUGHT TO MOST LIKELY
REPRESENT A PARTIAL TEAR.  THERE IS INCIDENTALLY A TINY
SPUR AT THE INFERIOR ASPECT OF THE DISTAL LEFT
CLAVICLE.

2) MILD OSTEOARTHRITIS.
3) EXAM OTHERWISE APPEARS UNREMARKABLE.

Dr. Dye referred the claimant to Dr. Henry Stroope, an orthopedic surgeon

at the NEA Clinic in Jonesboro, Arkansas.  Dr. Stroope’s observations and

recommendations contained in his May 7, 2009, report are set out below:

Dictation
Mr. Richard Moore is seen today for left shoulder pain.  He has a complex past
medical history in that he has had two shoulder arthroscopies on his left shoulder,
the first of which was a subacromial decompression and distal clavicle excision, and
then subsequent to that he had a repeat MRI, wich suggested a rotator cuff tear.
He had a repeat arthroscopy and rotator cuff repair and continues to have shoulder
pain.

On presentation today and evaluation of the patient, he is a pleasant and
cooperative 45-year-old male who is still complaining of some left shoulder.  Some
of his shoulder pain also includes some numbness and tingling that goes from the
inner aspect of the left elbow down into his hand.  I don’t think that this is intrinsic
to his shoulder problem.

X-rays of the left shoulder including a full impingement series are reviewed.  He has
some postsurgical changes at the proximal humerus, but other than that the x-rays
look fine.  He has had an adequate acromioplasty and adequate distal clavicle
excision as well.  Review of his MRI that was done in September of his shoulder
seems to suggest a partial or tiny recurrent rotator cuff tear.

ASSESSMENT:     Probable recurrent left rotator cuff tear, but I cannot exclude
other diagnoses such as radicular pain from a cervical spine problem as the
numbness and tingling in his hand doesn’t seem to be consistent with rotator cuff
pain or surgery.
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Therefore, I would recommend MRI scanning of his cervical spine to rule that in or
out as a cause of his continued shoulder and arm pain and numbness and tingling.
If there is any abnormality found on his MRI, then I would recommend neurosurgical
evaluation; however, if his MRI scan of his cervical spine is normal, then I would
consider repeat rotator cuff repair on his left shoulder with possible graft jacket.  (Cl.
Ex. A, p.48)

Dr. Stroope subsequently stated that, in his medical opinion, the claimant

had clinical findings of a cervical injury.  He recommended an MRI of the cervical

spine to properly diagnose the nature and extent of the cervical injury which

respondents have resisted.  It does not appear that Dr. Stroope was provided the

MRI study of the cervical spine taken on November 16, 2007.  It is unclear whether

Dr. Stroope would recommend a repeat MRI of the cervical spine in the event he

was provided the original cervical MRI.  However, I feel compelled to point out that

the radiologist, on November 16, 2007, noted a small central disc protrusion and

bilateral disc bulging on both sides of C-4.

The sole issue presented for determination is whether the claimant is entitled

to additional diagnostic studies and/or a neurological evaluation recommended by

Dr. Stroope.

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

Ark. Code Ann. §11-9-508(a)(Repl. 2002); American Greeting Corp. v. Garey, 61

Ark. App. 17, 963 S.W.2d 613 (1998).  Injured employees must provide that medical
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services are reasonably necessary by a preponderance of the evidence; however,

those services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v. Pipin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

In my opinion, the overwhelming weight of evidence supports the claimant’s

request that he be provided with additional diagnostic testing and evaluations to

determine the full nature and extent of his injury.  The initial treating physician, Dr.

Riley Jones, recognized, following two (2) surgeries focusing on the shoulder and

rotator cuff, that the claimant may have sustained two (2) separate injuries, one to

the neck and one to the shoulder.  In fact, Dr. Jones ordered an MRI of the cervical

spine which was performed November 16, 2007, and reflected a central disc

protrusion, as well as bilateral disc bulging on both sides of C-4.

It is unclear why Dr. Jones failed to send the claimant for a neurosurgical

evaluation based upon the abnormality found on the claimant’s November 17, 2007,

cervical MRI, as well as the claimant’s continued complaints which Dr. Jones

recognized might be related to a neck injury.  I feel compelled to point out that the

medical records reflect that respondents, at all times, utilized the services of a
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nurse case manager, Karen Mitchell, RN, who was aware, or should have been

aware, of the potential cervical problems.  After the claimant received a change of

treating physicians to Dr. James Dye, Dr. Dye ordered a repeat shoulder MRI which

reflected a partial tear of the rotator cuff, as well as a tiny spur at the inferior aspect

of the distal left clavicle which Dr. Stroope diagnosed as a probable recurrent left

rotator cuff tear.  However, because of the claimant’s additional problems with

numbness and tingling in the hand which he felt was not consistent with a rotator

cuff pain or surgery, he recommended MRI scanning of the cervical spine before

considering a repeat rotator cuff repair on the left shoulder.  Further, Dr. Stroope

opined that the claimant’s clinical findings suggested a cervical injury and offered

an opinion that an MRI of the cervical spine represented reasonable and necessary

medical treatment to properly diagnose the nature and extent of the claimant’s

cervical injury.

Respondent’s contentions that post-surgical tests revealed that the rotator

cuff was intact and that there were no objective medical finds of a cervical injury are

simply inconsistent with, and overshadowed by the overwhelming weight of medical

opinion.  Specifically, the cervical MRI taken November 16, 2007, contains objective

findings of a cervical injury, the nature and extent of which requires further

evaluation.  In addition to the cervical MRI findings which Dr. Stroope was

apparently not provided, clinical findings indicated probable cervical involvement.

Further, the shoulder MRI ordered by the authorized treating physician, Dr. Dye,
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following a change of physicians,  indicated a partial rotator cuff tear.  Dr. Dye

referred the claimant to Dr. Stroope because of the shoulder MRI findings.  Dr.

Stroope deferred consideration of a repeat rotator cuff repair pending further

evaluation of the cervical spine.  Dr. Stroope’s recommendations are reasonable

and necessary medical evaluation treatment.  Respondents offered additional

contentions alleging that the employer had a job for the claimant within his physical

restrictions, but that the claimant refused to bid on the job are not relevant.  There

is no claim for temporary total disability at this time.  The record reflects that the

claimant was highly motivated to return to work.  The claimant’s inability to return

to work is because of his injury and physical restrictions.  In fact, the claimant was

drawing long-term disability benefits at the time of the within hearing in the amount

of $3,800.00 per month which greatly exceeded the applicable compensation rates.

The claimant pointed out that when he was working, he was earning in excess of

$90,000.00 per year.  Accordingly, the record reflects that the claimant is not

motivated by secondary gain.  Rather, the claimant is merely requesting additional

diagnosis and treatment to determine the exact nature and extent of his injury.  The

claimant has proven, by a preponderance of the credible evidence, that the

requested treatment is reasonably necessary.

It is conceded herein that Dr. Stroope may not require a repeat MRI if he was

provided a copy of the initial cervical MRI obtained on November 16, 2007.  The

determination of whether the first MRI reveals sufficient abnormality to recommend
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a neurosurgical evaluation and/or whether a repeat cervical MRI is necessary can

be determined with a simple letter request to Dr. Stroope, together with a copy of

the initial cervical MRI.  Having concluded that the claimant is entitled to further

diagnosis, I hereby make the following:

AWARD

Respondent, Ace American Insurance Company, is hereby directed and

ordered to pay for additional diagnostic testing and treatment consistent with the

foregoing findings and conclusions.

Because the issue is limited to additional medical treatment, no attorney’s

fee is warranted pursuant to Ark. Code Ann. §11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


