
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F902882

BILL W. MONTGOMERY CLAIMANT

J & J LUMBER CO. RESPONDENT EMPLOYER

BITUMINOUS CASUALTY CORP. RESPONDENT CARRIER

ORDER AND OPINION FILED OCTOBER 16, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SHANNON MUSE CARROLL, Attorney at
Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on September

18, 2009.  A prehearing conference was held on July 22, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
September 15, 2008.

2.  The compensation rate is $267.

The claimant contends that he sustained a compensable injury on September

14, 2008 and is entitled to medical benefits and  temporary total disability benefits from

September 18, 2008, to a date to be determined and a 15% permanent impairment
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rating.  The claimant further requests attorney’s fees.

Respondents contend the claimant did not sustain a compensable injury arising

out of and in the course of his employment.  The claim was controverted in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Permanent impairment rating.

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on or about September 15,

2008.

2.  The compensation rate is $267.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable knee injury arising out of and in the course of his

employment.
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DISCUSSION

The claimant, 54 years old, had worked for the respondent employer for about

one year before September 14, 2008.  The claimant worked as a security guard and

utility along with Fred Bean.  His job was to make sure the plant was cleaned up from

the previous shift and to keep the mill secure.  According to the claimant, his job

involved shoveling, raking and dumping hoppers of sawdust and bark.  The claimant

stated that some machines used water to keep the fans cool and the sawdust would get

wet and heavy like cement.  The claimant described his September 14, 2008, injury:

I was at the back of the mill between the two brewers, and I
was shoveling the wet sawdust into a hopper.  And, when I
turned to throw it in the hopper, I felt a real sharp pain on
the inside of my right knee.  (T., p. 9, lines 12-15.)

According to the claimant, the hopper was six to eight feet away from him and he had to

use his weight and his strength along with a twisting motion to scoop and move the

sawdust.  The claimant testified that he had been working about two and one-half hours

before sustaining his injury.  The claimant told his co-worker, Fred, that he had hurt his

knee but no supervisors were on site.  The claimant worked for the next three days and

then went to St. Joseph’s.

The claimant stated that since he does not have health insurance he goes to the

Charitable Christian Medical Center and, if there is an emergency, he has been told to

go to St. Joseph’s Outpatient Business Health.  The claimant testified that he told

Ronald Jenkins, plant supervisor, the day following his injury about hurting his knee

and Mr. Jenkins simply acknowledged it but did not suggest completing any paperwork. 
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The claimant testified that by Thursday, he was on crutches and he told Wes Johns

that his knee was hurting really bad.  The claimant went to St. Joseph’s two times and

got a steroid shot and a pain shot and some pain medicine.  The claimant next saw Dr.

Crenshaw who took him off work and he was referred to Dr. John Wilson.  After seeing

Dr. Wilson, the claimant filed a claim for a work injury.

The claimant testified that he suffers from gout in his right ankle and foot.  The

gout makes his foot and ankle swell and it is sometimes difficult to walk and sometimes

the gout causes pain up to his calf but never into his knee.  The claimant had an MRI at

UAMS and ultimately had surgery for a torn cartilage.  The claimant had to remain off

his knee for a while, then went to two months of therapy.  The claimant was released on

June 25, 2009, with a 15% permanent impairment rating.  The claimant testified that he

has called his employer on three occasions about returning to work but has not spoken

with Wes as yet.  According to the claimant, he has applied for about 25 different jobs.

Under cross examination, the claimant testified that he told Ron Jenkins that he

hurt his knee shoveling sawdust; however, he only told Wes Johns, the company

owner, that he had hurt his knee and needed to have it checked out.  He did not report

a work injury to Wes.  The claimant testified that after he was released to return to work

in June 2009, he began applying for jobs but had not found one at the time of the

hearing.

Ronald Jenkins, mill manager for the respondent employer, testified that after

the claimant did not come in to work, he asked about him and was told that the claimant

had gone to the doctor.  Mr. Jenkins testified that when he later talked to the claimant,
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the claimant told him he had gout in his knee.  Mr. Jenkins testified that he asked the

claimant if he had hurt his knee at work and the claimant told him he had a history of

gout.  Mr. Jenkins testified the claimant never told him about an injury of his knee at

work.  Mr. Jenkins supervises about 15 employees.

Mr. Jenkins testified that if someone told him they had been hurt on the job, that

would get his attention and he would tell Wes.  Mr. Jenkins reaffirmed that safety

meetings are held with all the employees and the employees are advised to notify Wes

or come to the office if they have a work injury.

Karen Funderburk, secretary/safety manager for the employer, testified that she

took the call when the claimant called in about his knee advising her that it was swelled

and he was to stay off it for a few days.  Ms. Funderburk asked the claimant if he hurt

his knee at the mill and he answered, “No.”  (T., p. 60, line 23.)  According to Ms.

Funderburk, the claimant mentioned that he has gout.  Ms. Funderburk testified that

she asked the claimant two times if he hurt his knee at the mill and each time he said,

“No.”  Since Ms. Funderburk is the safety manager, she must document any work

injuries.  Ms. Funderburk testified that she conducts safety meetings once per month

and they last from 10 to 30 minutes each. Employees are advised to report any work

injuries.

Wes Johns, owner of the respondent employer, testified that the claimant did not

report a work injury to him; however, the claimant later told him of his knee condition

attributed to gout.  Mr. Johns testified that Ms. Funderburk advised him the claimant

had called in with knee problems and that she had asked him two times if he had a
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work injury and the claimant stated he had not.  Mr. Johns testified that it was several

months later that he learned the claimant was contending he had a work injury.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

After considering the medical evidence and the credible testimony of the

witnesses, I find the claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable knee injury arising out of and in the course of his

employment.  I found the testimony of Ronald Jenkins, Karen Funderburk and Wes

Johns more credible about the claimant’s report of his knee problems than the

claimant’s account.  The contemporaneous medical reports immediately following the
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claimant’s knee pain make no mention of a work injury but instead lists gout in the right

knee.  The early medical reports specifically state “no known injury.”  The claimant

initially treated at Mercy Medical Express Care and then at the Charitable Christian

Medical Clinic.  The claimant was referred to UAMS for further treatment of his knee

and the paperwork completed on March 12, 2009, was the first mention of a work

accident.  The claimant specified on his history sheet that he injured his knee at work

and Dr. John Wilson relied on that information history in his care and treatment.  The

claimant did have an MRI on March 31, 2009, and this revealed a tear in the medial

meniscus and the claimant did undergo surgery for repair.

While the claimant has an admittedly injured knee, he has not proven by a

preponderance of the evidence that he sustained this injury on the job.  I found there

was no report of a work injury until March 12, 2009, when he listed on some UAMS

medical reports that he had injured the knee at work.  The respondent employer was

unaware the claimant was contending a work injury until he completed the AR-C Form

on April 1, 2009.  I found the testimony credible of Mr. Ronald Jenkins, Karen

Funderburk and Wes Johns when each testified that they understood the claimant was

having a reoccurrence of gout.  Ms. Funderburk specifically testified that she asked the

claimant if he had injured his knee at work and he stated he had not.  There was

evidence presented that at the monthly safety meetings, the employees were all

instructed to report any work injuries immediately.  I simply did not find the claimant

credible when he testified that he hurt his knee at work and then testified that he

reported the injury.  The contemporaneous medical evidence does not support the
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claimant’s testimony and three witnesses testified there was no report of a work injury.

Since the claim was not found to be compensable, the issues of medical,

temporary total disability, and the impairment rating will not be discussed.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable knee injury arising out of and in the course of his

employment.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


