
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F900443

RONER MITCHELL, EMPLOYEE
CLAIMANT

PINNACLE FORD, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 28,2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE DANIEL MCLAUGHLIN
and HONORABLE MICHAEL LEBOEUF, Attorneys at Law,
Little Rock, Arkansas.

The respondent was represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 7,

2009, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on April 14, 2009.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employer/employee relationship existed on
December 24, 2008, between the claimant and
Pinnacle Ford.

2. The claimant’s average weekly wage was $1,380.94
and that entitles him to temporary total
disability benefits in the amount of $522.00 per
week and permanent partial disability benefits in
the amount of $392.00 per week.  
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of shoulder injury.

2. Temporary total disability (short time
already missed and future post-surgical
healing period).

3. Permanent partial disability (reserved).

4. Medical treatment.

5. Attorney’s fee.

Respondent:

1. The compensability of the claimant’s alleged left
shoulder injury.

2. In the event compensability is found, the
claimant’s entitlement to medical and indemnity
benefits associated with that injury.

3. Notice.

4. Offset/credit under Ark. Code Ann. § 11-9-411.

The record consists of the July 7, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

1. Evidentiary Objections
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On page 8 of the hearing transcript, Ms. Wood objected

as hearsay to the claimant’s testimony that a specialist

performed an MRI and found a tear in his left shoulder.  The

claimant testified in clarification that he was testifying

with regard to the MRI findings, not what a doctor said. 

The January 15, 2009, MRI report accepted in the record

without objection in fact states that the MRI identified a

full thickness rotator cuff tear in the claimant’s left

shoulder. (C. Exh. 1 p. 24) The respondents’ hearsay

objection is therefore overruled.

2. Compensability of Left Shoulder Injury

The claimant contends that he sustained a work-related

shoulder injury on or about December 24, 2008, by attempting

to open the door of a truck without realizing that the truck

was locked.  To prove the occurrence of a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the claimant must establish by

a preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical
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evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that the claimant failed to

prove by a preponderance of the evidence that his shoulder

injury occurred at work as he contends.  The testimony of

Priscilla Tollett, the office manager for Pinnacle Ford in

December of 2008, persuades me that when the claimant

contacted her, he initially telephoned in early January of

2009 and inquired about disability insurance which he in

fact did not carry.  Ms. Tollett’s testimony persuades me

that the claimant did not tell her why he was inquiring

about disability insurance.  (T42) Ms. Tollett’s testimony

persuades me that the claimant then came in and inquired

about Family Medical Leave, and when he was told that he did

not qualify for Family Medical Leave, the claimant then said

that he was going to file on workers’ compensation. (T49)

Ms. Tollett’s testimony persuades me that the claimant

reported an alleged work related shoulder injury only after
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he learned that he did not qualify for short term disability

benefits or for Family Medical Leave.

In concluding that the claimant failed to establish by

a preponderance of the evidence that he sustained a work

related shoulder injury, I also note that the claimant gave

inconsistent testimony on whether or not he told his

supervisors, Patrick Mayfield and Mark Burns, what allegedly

happened at work.  At one point in his testimony the

claimant indicated that he did tell the two men what

happened on the day it occurred.  (T17) Later the claimant

testified that the two knew he had hurt himself because it

was hard for him to open a door after awhile.  (T18)      

However, Mr. Mayfield and Mr. Burns each credibly testified

that the claimant never reported a shoulder injury to them,

and neither saw the claimant having difficulties with his

shoulder at work.  (T 36, 51)   

In addition, the claimant has been inconsistent on

identifying when the alleged incident occurred.  The First

Report Of Injury in the record indicates that the claimant’s

alleged work injury occurred on December 24, 2008, and the

claimant last worked on December 29, 2008, prior to Ms.

Tollett preparing the form on January 12, 2009.  (R. Exh. 1
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1The January 6, 2009 Baptist Health report states in
part:
      
    “MECHANISM: Complaint occurred by body motion,           
     extension, unknown.
     OCCURRED: Onset was 1 weeks ago.  Patient 
     currently has symptoms.  Complaint is persistent, 

intermittent, At work.”           
    

6

p. 20) However, Dr. Richard Nix took a history on or about

January 28, 2009, of a door pulling incident that occurred

on December 28, 2008.  (C. Exh. 1 p. 27) Similarly, the

report from the emergency room at Baptist Hospital on

January 6, 2009, indicates an onset one week earlier, and

while rather ambiguous in describing the mechanism and

occurrence of the claimant’s shoulder problem, makes no

specific reference to opening a truck door. 1 (C. Exh. 1 p.

10) However, Dr. Scott Bowen on February 12, 2009, recorded

an injury date of December 21, 2008.  (R. Exh. 1 p. 1)

On January 8, 2009, Dr. Nguyen recorded a history of

the claimant reaching for his car door on December 28, 2008,

when he felt a pop in his shoulder.  (C. Exh. 1 p. 21)

However, at the hearing the claimant testified that he did

not feel a pop.  (T16) The claimant testified at the hearing

that he knew he tore his shoulder when he tried the open the
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truck door because he could feel it, that he experienced a

very strange piercing feeling to his shoulder, but that it

went away after a minute or two.  (T9)  

In summary, Ms. Tollett’s testimony indicates to me

that the claimant did not attempt to report any type of work

related shoulder problem until January of 2009, and not

until after he was told that he did not qualify for either

short term disability or Family Medical Leave.  The

testimony of Mr. Mayfield and Mr. Burns persuades me that

the claimant never reported an injury to either man and that

neither man observed the claimant having problems as the

claimant contends.  The medical reports persuade me that the

claimant has reported various dates and duration of injury,

and the first medical report makes no specific reference to

opening a car door.  

Under these circumstances, I do not find credible the

claimant’s testimony that he injured his shoulder attempting

to open a locked truck door at work on or about December 24,

2008.  Therefore, the claimant has failed to persuade me by

a preponderance of the credible evidence that his shoulder

injury was caused by a specific incident, and he has failed

to persuade me by a preponderance of the credible evidence
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that his shoulder injury arose out of and in the course of

his employment.  Consequently, the claimant has failed to

establish that he sustained a compensable shoulder injury. 

Because I find that the claimant failed to establish

that he sustained a compensable injury, the remaining issues

identified in the Prehearing Order are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on
December 24, 2008, between the claimant and
Pinnacle Ford.

2. The claimant’s average weekly wage was $1,380.94
and that entitles him to temporary total
disability benefits in the amount of $522.00 per
week and permanent partial disability benefits in
the amount of $392.00 per week.

3. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable left shoulder injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


