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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F709188

ARVIN MINNICK, 
EMPLOYEE CLAIMANT

SOURCE LOGISTICS, INC.,
EMPLOYER RESPONDENT

CHEROKEE INSURANCE COMPANY,
INSURANCE CARRIER                                      RESPONDENT

                OPINION FILED SEPTEMBER 3, 2009                   
        
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on June 30, 2009, in Russellville, Pope County, Arkansas.

Claimant was represented by The Honorable Laura Beth York,
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Patricia Musick,
Attorney at Law, Springfield, Missouri.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 30,

2009, in Russellville, Arkansas.  A prehearing telephone

conference was conducted in this case on May 27, 2009.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following stipulations are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all

relevant times, including on or about August 20, 2007.

3.  The claimant is entitled to the maximum compensation 

rates.

4. This claim for benefits has been controverted in its

entirety.

5.  All issues not litigated are reserved under the Arkansas

Workers’ Compensation Act.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Compensability of the claimant’s alleged aggravation of a

pre-existing condition to his back.

2.  Whether this claim is barred by the three factor-test set

forth Shippers Transport. of Ga. v. Stepp, 265 Ark. 365, 578 S.W.

2d 232 (1979).

3.  Medical treatment.

4.  Temporary total disability from August 18, 2007, to a date

yet to be determined.

5.  Attorney’s fees.

Claimant’s contentions, as set out in his response to the

Prehearing Questionnaire, are hereby incorporated herein by

reference.

Respondents’ contentions, as set out in its response to the
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Prehearing Questionnaire, are hereby incorporated herein by

reference.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of May 27, 2009, the claimant’s

Response to the Prehearing Questionnaire, and the respondents’

Response to the Prehearing Questionnaire, as these were all marked

as Commission’s Exhibit No. 1.  The claimant’s Medical Packet was

marked as Claimant’s Exhibit No. 1.  The respondents’ Exhibit List

Packet was marked as Respondent’s Exhibit No. 1.  The parties 

filed post-trial briefs, these have been blue-backed and marked as

Commission’s Exhibit No. 2.       

The following witness testified at the hearing: the 

claimant.  

                          DISCUSSION

       The claimant was sixty-two years old at the time of the 

hearing.  He completed high school and served two years in the

Army.  The claimant has thirty years of work experience as a truck

driver, and ten years of experience performing drywall work.  He

also has prior work experience at a convenience store.

     He began work for the Source Logistics in May of 2006.  Prior

to his accident in 2007, the claimant had work for the employer

fifteen months.  The claimant’s job duties entailed that of an

over-the-road truck driver.  His specific job duties required him

to drive to the east coast wherein he would unload pallets of

frozen food from his truck to schools, prisons, and jails, using a
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hand jack.  According to the claimant, the pallets weighed anywhere

from 2,000 to 4,000 pounds.

     The claimant testified that Kim Hill was his supervisor.  With

respect to his injury, the claimant gave the following testimony:

Q.  Okay.  Tell me about the injury that you sustained
while working at Source Logistics.

A.  Well, it was in Waterbury, Connecticut on a Monday,
on the 13th of August, after I’d driven 15 hours to get
there, 800 and something miles, I was pulling a windmill
load of pallets off of a truck, which what I mean by
windmill is one of the skids is sitting sideways and
other one is sitting forward, every other, to save space
in a trailer.  So I had to pull the windmill load to the
direct position where the guy in the electric jack could
pull it off the trailer.  So while I was pulling the
skids around, I felt a muscle in my back pull.

Q.  Now, did this happen in Waterbury, Connecticut or
Newbury, Connecticut?

A.  I think it was Waterbury.

Q.  Okay.  Did you report the incident?

A.  No.  I told a couple of drivers when I got in that
night in Oilfield, Pennsylvania that I’d hurt my back,
but I figured it’d be okay, you know, just a pulled
muscle so I never reported it at that time.

Q.  Did you work the next day?

A.  Yes.

Q.  Okay.  Tell me about what happened August 15th.

A.  I was unloading a load of frozen meat in Sutton, West
Virginia, and I was pulling it in a jail which the doors
are small doors and just room enough for the skids to go
through, and it was about a 3,000 pound skid of frozen
meat, and I felt something pull in my back and all the
day {sic} down my right leg.

Q.  Okay.  That was a Wednesday.

A.  Right.
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Q.  Did you report this injury?

A.  Yes, I did.

Q.  Who did you report it to?

A.  My dispatcher.

Q.  Were you sent for medical treatment that day?

A.  No.

Q.  Did you continue to work?

A.  Yes, I continued the next day to take the rest of my
load to two other prisons and had them to unload it
because I was hardly able to get in and out of the truck.
Of course they didn’t have nobody to send out to take my
place because it was in West Virginia and I was driving
out of Indiana.

     According to the claimant, when he arrived in Indiana on 

Friday evening, he asked for medical treatment and his boss, Kim

Hill, instructed him to go to the RediMed, in Huntington, on

Saturday morning.

     He explained that although the medical reports indicate that

the claimant went to RediMed on August 18, 2007, and his Employer

Report of Injury indicates that he was injured on August 20th and

reported it on August 23rd, he was injured on August 13th and 15TH,

and got treatment on August 18th.  According to the claimant, he

called his employer on Monday and told them the doctor’s findings

with his back.    

     The claimant admitted that the respondents provided him with

all the initial medical treatment.  According to the claimant, he

underwent an MRI, which revealed a ruptured disk with a pinched

nerve in his back.  He agreed that surgery was recommended for his
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back, but he has not received it.  

     According to the claimant, before this incident, he had prior

problems with his back in 1991, as result of lifting a dock plate

while working for Kroger.  He testified that they sent him to Dr.

Canavati, out of Fort Wayne, who performed a laminectomy at L4-5,

on the left side.  The claimant testified that prior to the

surgery, he had severe pains on his left side.  The claimant

admitted to having some soreness from it for a couple of months and

then he went back to work.    

    He also admitted that he might have had a pulled muscle in

1996, for which he sought treatment from Dr. Rauh, his family

doctor.  According to the claimant, he was diagnosed with “a

strain.”  The claimant essentially testified that it has been ten

to twelve years since he had complaints of low back pain.

     According to the claimant, after his 1991 accident, he 

continued to work a couple of years driving a truck, and then he

went into drywall work for about ten years.      

     The claimant admitted to undergoing a DOT physical on 

May 17,  2006.  He admitted to filling out the DOT physical and to

having stated on the paperwork that “he had not ever had a spinal

injury or disease.”  However, he admitted that he had a spinal

injury prior to filling out this paperwork.  The claimant

testified:

Q.  Okay.  On page three of four of the DOT physical, it
asks under body systems, question number 11, spine, other
musculoskeletal and it asks previous surgery,
deformities, limitation of motion and tenderness.  And it
looks like you checked no.
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A.  Right.

Q.  Can you explain that?

A.  Well, I hadn’t had no, like I say, no injuries to my
back or anything for ten of 12 years and I knew I didn’t
have that problem anymore because I done heavy drywall
for over ten years and I didn’t feel like it was
necessary to put anything down on it.

Q.  Okay.  But you do admit that you did have a previous
back surgery?

A.  Yes.

Q.  Okay.  You were a little bit less than forthcoming on
this application?

A.  Yes.

     He admitted to receiving a post employment questionnaire from

the respondents before he was hired.  The claimant admitted that at

the time of the post employment health questionnaire, which was

dated for May 15, 2006, he was already working for the respondent-

employer with another driver.  According to the claimant, he had

been hired before they ever received the paperwork/application.

     The claimant testified:

Q.  Okay.  I want to ask you a couple of questions about
this document.  Question No. 12 asks, have you ever filed
for workers’ compensation or received benefits as a
result of an industrial injury or disease?  And you
checked no; is that correct?

A.  Right.

Q.  Had you filed a workers’ comp claim before?

A.  Yeah, in ‘91.

Q.  For your back injury?

A.  Right.

Q.  So you were less than forthcoming on Question No. 12,
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correct?

A.  Right.

Q.  Question No. 14 asks, is there any type of work you
cannot perform because of your health?  You checked no.
Was there any type of work that you could not perform
because of your health?

A.  No.

Q.  Okay.  Even though you’d had back surgery, did you
feel like you could do the work?

A.  Yes.

Q.  Question No. 23 asks, have you ever had a problem
with your back?  You checked no; is that correct?

A.  Right.

Q.  Okay.  Why did you say no?

A.  Well, I was afraid I’d blackball myself and wouldn’t
get a job, you know, if I put yes, you know.

Q.  I’m sorry.  Could you repeat that?

A.  I figured I would blackball myself from ever getting
a job if I put – write down on the application that I’d
had problems.

Q.  Okay.  But you were already working at the time that
you filled this out?

A.  Yeah.  I’d already been out with another driver a
couple of trips by the time I’d sent that in to them.

Q.  Okay.

A.  That’s why I feel like there’s a difference in the
dates, you know, my actual hiring date.

     According to the claimant, he believed that he had been hired

on May 15th, but he found out later, after he got injured that he

was hired on May 19th.  The claimant testified that he believes that



9

he was actually working before he ever finished filling out the

paperwork.  Upon being questioned as to how he knows this, the

claimant testified, “Because I started filling it out on May the 8th

because a lot of my application paperwork’s got that date on it and

I had progressed in filling it out as I, you know, I hate

applications anyway, so that’s why it took me so long to fill it

out.”      

     The claimant testified that he had been out with a guy by the

name of Larry, but he could not recall his last name.  According to

the claimant, he was out with another driver on two trips, one to

Louisville and one to Cincinnati, Ohio.  He testified that he had

been on two trips prior to filling out all of the paperwork, and he

was with the other driver when the paperwork was mailed in.  The

claimant further testified that he assumed that he was already

hired when he filled this out.       

     He testified:

Q.  Okay.  Now Question No. 23, you had testified that you
were afraid you’d be blackballed if you answered yes, that you
had problems with your back.  Were you afraid of being fired
or what –-  why were you afraid of checking yes? 

A.  I was afraid I wouldn’t be hired for the job.

Q.  Now, you just testified that you were already hired for
the job.  What is it?

A.  Well, I don’t know what date -– these don’t have the date
on them, so I don’t know what -- 

Q.  This had the date of May 15th, 2006.

A.  Well, I was already hired before that as far as I know, as
far as I can remember.  I was already driving with the other
driver at that time.  So I just finished filling it out and



10

mailed it to them.         

Q.  Okay.  Let me go back to Question No. 23.  Had you ever
had problems with your back?

A.  Yes.

Q.  You had and you checked no and you just testified
that you would be blackballed if you checked yes.  What
was your fear – explain about blackballing.  What do you
mean by that?

A.  Well, I figured they wouldn’t hire me and I thought
that, you know, that was part of the paperwork I’d mail
in at the end.

Q. Now, Mr. Minnick, you’re giving me two different
testimonies here.  You’re telling me you weren’t hired,
but you were hired.  What –

     He admitted that he is no longer employed with Source 

Logistics.  According to the claimant, he was discharged from there

about a year and a half ago.  The claimant admitted he has been

drawing unemployment benefits since about two or three months after

he was discharged.  

     According to the claimant, his back is “doing fair,” although

he still needs the surgery because it still bothers him. He

testified that he can’t do “this or that,” and no weight lifting.

The claimant testified that his pain has gone from about a nine to

a six.  He also testified that his pain is located in his right leg

all the way down to his ankle where the nerve is pinching in his

back.

    He admitted that he does want the surgery.  The claimant

testified that the accident has changed his life, as he has gone
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from being active to not being able to do too much of anything.

According to the claimant, he does very little driving and is now

unable to mow his yard.   

     On cross examination, the claimant admitted that he lied on

his DOT physical back in May of 2006, and the form entitled post

employment health questionnaire although he knew his employer would

be looking at these forms as part of his application process.  He

also admitted that the post employment health questionnaire, which

was dated for May 15, 2006, bears his signature, and that he dated

it himself.  The claimant next agreed that May 19, 2006, could be

his actual hire date.

    The claimant testified that he receives $369.00 in 

unemployment benefits after taxes, and he thinks it was $420.00

before taxes, and after this year, they will put $25.00 

more on it.

     On redirect examination, the claimant testified:

Q.  If May 19th was the actual hire date, were you out working
for Source Logistics before that date?                      
          
A.  Well, like I said, I went with another driver a couple of
trips and I’d have to look at a calendar to –- to see what
day, you know, that the 19th fell on so prior to what, when I
actually started with another driver.  You know, I think 

     I took my DOT physical even after I was with him a couple of
     days before they actually hired me.

   Q.  Okay.  And your DOT physical was May 17th, correct? 

 A.  Right. 

     On recross examination, the claimant admitted that 

ultimately, he is not positively sure about the dates in 2006 as to

when he went out on the job with the other driver.   
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     Mr. Ken Hill’s deposition was taken on November 4, 2008. 

He testified that he is the Safety Manager and Recruiter for Source

Logistic.  According to Mr. Hill this is a transportation and

logistics trucking business.  His duties involved the day-today

safety operation of the company and the recruiting of drivers.

He agreed that he held this position in May of 2006.  

     He admitted that the claimant was an employee of the company.

Mr. Hill testified that the claimant’s hire date was or his date in

their system was May 19, 2006.  He also admitted to having hired

the claimant.  

     With respect to their hiring practices, he testified that they

would have gotten a response from an individual through a newspaper

ad or a referral from another driver.  That individual would have

called their corporate office and spoken to him.  At which point,

he would have gone over the job duties, the areas that person would

be running, his job responsibilities and their procedures.

     Next, he would have forwarded the application to the  

individual for him to complete and return back to him.  Once he got

the application back, he would have done the approval process,

which would have been completing a Motor Vehicle Report to see what

the person’s record consisted of.  According to Mr. Hill, he would

have sent him the rest of the paperwork, which he calls the New

Hire Pack, that has the enrollment forms and all the other forms

that needed to be completed.  He would have been sent for a pre-

employment drug test which is mandated by the Department of      

Transportation, an he would have had to have a DOT physical.
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According to Mr. Hill, these would have been performed at the same

time.

     Mr. Hill agreed that the claimant applied for a position as a

driver.  He agreed that contained in the New Hire Pack (which was

provided to the claimant), would have been a document entitled Post

Employment Health Questionnaire (Exhibit 1).  He agreed that this

is the actual document that the claimant completed.  Mr. Hill

further agreed that it appeared that May 15, 2006, was the date

that the claimant completed this questionnaire.  

     He agreed that he got all the documentation returned to him

from the claimant.  With respect to Question 4 on Exhibit 1, Mr.

Hill agreed that wherein the claimant completed the type prior

surgeries he had, the claimant indicated that in July 1997, he

underwent a bypass operation.  He further agreed that on Question

12, the claimant indicated that he had “never filed for workers’

compensation or received benefits as a result of an industrial

injury or disease.”  Mr. Hill also agreed that on Question Number

23, the claimant indicated that he had never had any problems with

his back.     

     According to Mr. Hill, he personally reviewed the claimant’s

Health Questionnaire that was returned to him prior to his

employment.  He essentially testified that they would have 

reviewed all the documents included in the New Hire Pack prior to

his employment.

     He testified:

Q.  Did you personally rely on Mr. Minnick’s responses in
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Exhibit 3[sic], including Questions 4, 12 and 23, in making
your decision whether to hire him.                  

     
A.  Yes, we would have because this job consists of unloading
trucks or trailers.  It’s a physical job that demands a lot of
physical labor to do.  So we would have reviewed those
document for hiring decisions.

Q.  Was this reliance a substantial factor in the hiring of
Mr. Minnick.

A.  Yes, it would have been.

Q.  Would you have hired Mr. Minnick if had answered Questions
4, 12 and 23 truthfully?

A.  Probably not, because of the type of job.  Like I said, it
was a strenuous job; and with this type of back injuries, it
probably wouldn’t have suited him to be doing that type of
work.

     Mr. Hill testified that he first had knowledge that the 

claimant had a prior back problem that pre-dated the August 23 work

injury, was during the independent medical exam.  

     He admitted that he was aware that the claimant had an injury

while working for him.  Mr. Hill agreed that the claimant had an

injury date of August 23, 2007.  He testified that this injury was

reported to Michelle McCurry, at Source Logistics.  He specifically

testified that he personally had no knowledge of any prior back

problems until after the claimant received some treatment for the

August 23, 2007, injury. 

     On examination by the claimant’s counsel, Mr. Hill admitted

that the New Hire Package did not include the application, which

would have been sent first, and then he would have sent this (the

Post Employment Health Questionnaire).  With respect to the Post

Employment Health Questionnaire, he was unable to give a good
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reason as to why it was titled that.  Mr. Hill testified:

Q.  Was Mr. Minnick employed by Source Logistics at the time
he filled this out?

            
A.  He was in the process of being employed.  He would have
gotten his application and run the Motor Vehicle Report to
check his driving record.  So he would have been on a pre-
approved type status, but he wouldn’t have been fully hired
until we got all these other documents back in and the pre-
employment drug test and the physical information.  All that
has to be in prior to actually being hired.   

Q. So you had him fill out the Post Employment Health
Questionnaire before he was actually hired.

A.  It was all during the hiring process.        

Q.  Okay.  Is it a standard practice to have them fill that
out while they’re in kind of this limbo area and aren’t sure
if they’re hired or not?

  
A.  We have to get all the paperwork filled out.  They can be
pre-approve, contingent upon the rest of the paperwork coming
in to make the final decision. 

Q.  Was Mr. Minnick pre-approved?

A.  Was he pre-approved?

Q.  Yes.

A.  He was - his application met our requirements as far as
his employment history and his MVR, but he was hired until we
received everything back in.

     Mr. Hill agreed to having testified that he would most likely

not have hired the claimant if he had know about the claimant’s

injuries.  He specifically testified that not to his knowledge had

he ever hired anyone with similar injuries.  According to Mr. 

Hill, he has not hired someone with similar injuries because of the

nature of the job, as it is a physically demanding position.  He

explained the physical demands of the job to include, but not be

limited to, pulling the pallets of product off a trailer with a
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manual jack, cranking the pallet jack up, then they have to pull it

off the trailer and on to the dock into the kitchen, and move

pallets that would average in weight between 1,200 and 1,500

pounds.  He agreed that this is what the claimant was doing.  

     Mr. Hill testified:

Q.  What specifically determined if some is hired?

A.  They have to meet our requirements, including our 
     insurance requirements for the drivers license side of it.  
     Then there’s a review of the paperwork that we get in, which
     would included the Health Questionnaire, their driving and  
     accident records and their employment history.

Q.  Are you familiar with the Americans With Disabilities Act.

A.  I’m not real familiar with it, no.

Q.  Are you familiar with any laws that may restrict you
asking some of these questions prior to hiring?

A.  I’m not personally, no.                         

     A review of the medical evidence shows that the 

claimant sought treatment for his back injury from RediMed on

August 18, 2007.  He reported that he pulled his back on August 13,

2007, and he also reported having re-injured his back on August

16,2007.  At that time, the claimant reported that the pain was now

radiating from his back, down to his right ankle.  The claimant

gave a history of having injured his back while pulling a skid of

frozen food.  The claimant was assessed with “lumbar strain and

right radicular lumbar pain.”  At which time, he was directed to

decrease his driving or activity.       

     The claimant returned to the RediMed on August 21, 2007.  He

was assessed again with “lumbar strain and right radicular pain.”
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At this time, the claimant was returned to work with restrictions.

     Dr. Mark Reecer saw the claimant in consultation for his back

on September 5, 2007.  The claimant gave a history of having

injured his back on August 13, and August 16, 2003, while pulling

a skid of frozen food.  Dr. Reecer assessed the claimant with

“acute lumbar radiculopathy,” for which he ordered a lumbar MRI.

     An MRI of the lumbar spine was performed on September 6, 2007,

with the following impression:

Small focal disc extrusion at L4-5, eccentric to the right,
with enhancing scar seen around it.  Degenerative disc

     and facet changes at multiple levels as described above
     Please correlate the patient’s symptoms to a right 
L5 radiculopathy.
     
     On October 3, 2007, Dr. Reecer saw the claimant for a follow-

up visit.  He indicated to Dr. Reecer that he did not receive

 benefit from the epidural injection.  Dr. Reecer noted that he had

reviewed the MRI and it demonstrated that the claimant had a disc

extrusion at L4-L5.  There was also some enhancing scar tissue.  

     The claimant saw Dr. Robert Shugart on October 4, 2007 due to

a chief complaint of right leg pain.  He noted that the claimant

injured himself on August 16, 2007, while pulling skids of frozen

meat.  He assessed the claimant as having “a herniated disc at L4-

5.” Dr. Shugart suggested they try and resolve his symptoms

conservatively.  Therefore, he prescribed Neurontin for his

symptoms and continued his restrictions per Dr. Reecer.  

     On October 15, 2007, the claimant underwent epidural  

injections with Dr. Reecer.  However, on October 31, 2007, Dr.

Reecer reported that overall the claimant’s symptoms were about the
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same although the claimant had been participating in therapy.  He

noted that the therapy notes indicated only minimal objective

improvement.  His impression was “chronic lumbar radiculopathy.” 

     The claimant was seen by Dr. Shugart on November 1, 2007.  He

diagnosed the claimant with “a herniated disc, L4-5 recurrent by

MRI, right.”  Since the block did not help the claimant’s symptoms,

he recommended re-exploration at L4-5 to see if he could help his

symptoms.          

     On November 9, 2007, the claimant was placed on restricted 

work duty, by Dr. Shugart until his next visit.  These restrictions

included, but was not limited to alternate sit/stand as tolerated,

no lifting over 10 pounds, no commercial driving and minimal

standing and walking.  

     The claimant saw Dr. Thoms Lazoff for an independent medical

evaluation on January 16, 2008.  He wrote:

HISTORY ACCORDING TO MR. MINNICK: Mr. Minnick is a 60-
year-old male complaining of right-sided low back pain,
right leg pain, numbness and tingling.  He indicates that
on 8/13/07, he was pulling a skid of frozen meat,
weighing about 2500 pounds and felt like he pulled a
muscle in his low back.  A few days later, he was at
another facility doing the same thing and felt the same
pain.  He was able to complete his job in West Virginia
and drive back home.  He was then seen at Redi-Med and
physical therapy was started.  He was given pain
medications and taken off work.  He was then placed on
light duty, however by 8/24/07 he was taken off work
again.  He was then sent to Dr. Mark Reecer.  He had an
MRI at Wabash Hospital.  He had an epidural injection x
1 with no help.  He requested a second opinion and was
sent to Dr. Robert Shugart who ordered an EMG and a
second epidural injection.  Electrodiagnostic testing was
performed Dr. Mark Zolman.  The second epidural injection
was performed by Dr. Reecer, again with no help.  Surgery
is being considered.  He is also seeing a cardiologist
for surgery clearance.
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Overall, he reports that he is “a little better”.  He is
experiencing right-sided low back pain, described as a
burning, stabbing, numbness and tingling sensation with
referred pain into the right buttock, anterior thigh,
anterior and posterior lower leg and into the dorsal and
plantar aspects of the right foot.  He rates his pain at
8/10 on a good day.  9/10 on a bad day and 9/10 on
today’s examination.  He indicates that standing and
walking cause increased symptoms.  Medications seem to
help.

He indicates that he has had a prior low back problem and
had lumbar surgery back in 1991 per Dr. Isa Canavati.
This was primarily for low back pain and no leg pain.  He
indicates that he has had no problems whatsoever with his
low back since that time.

   
                             * * *
  
    He also noted that the claimant had undergone prior back

surgery on September 5, 1991, at Lutheran Hospital of Indiana, with

Dr. Isa Canavati, in the form of a “left L4 partial

hemilaminectomy, L4-5 foraminotomy and removal of extruded disc.”

                             * * * 

In summary, it appears that Mr. Minnick has had
longstanding problems with chronic low back pain dating
back to at least 1991.  He has significant degenerative
disc disease in his lumbar spine.  He has had a previous
lumbar surgery.  He continues to smoke approximately one
pack of cigarettes per day.  He has a heavy labor type
job, driving a truck and unloading it, etc.  Lastly, he
is now 60 years old and such activities are only going to
continue to be more and more difficult for him to do.
Mr. Minnick underwent coronary artery bypass grafting in
June of 1997.  Following that surgery, he was strongly
encouraged to quit smoking.  He has not done so.  It is
well-documented in the medical literature that smoking
greatly accelerated the degenerative process in the
spine.

As a result of the work-related injury of 8/13/07, Mr.
Minnick may have sustained a temporary flare or
aggravation of his pre-existing injury.  While he may
indeed need to have surgery performed, it is my opinion
that to a reasonable degree of medical certainty, the
surgery would be needed as a result of his ongoing
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degenerative disc disease and chronic low back pain and
not as a result of the lumbar sprain/strain type injury
he may have sustained at work on 8/13/07.  It should be
noted that the electrodiagnostic study was performed
approximately two months after the injury in question.
The study found no acute/active radiculopathy in the
right lower extremity - just chronic changes.  Two
months’ post injury would not reveal chronic changes on
electrodiagnostic testing.  This would obviously take
many months to develop.  The treatment that he has
received thus far for his lumbar sprain/strain type
injury has been appropriate.  Based on the records
provided for review and his examination in my office
today, he has reached Maximum Medical Improvement for the
sprain/strain type injury of 8/13/07.  No additional
testing or treatment is needed for this injury.       

 
     On January 22, 2008, Dr. Reecer wrote the following:

Mr. Minnick has in my opinion been misleading with regard
to his past history.  He had previous partial impairment
ratings and also complaints of back pain following his
surgery.  He did undergo an FCE and was provided with
permanent restrictions.  Despite this, he has sustained
an aggravation of his chronic pre-existing back pain.  He
did not have consistent documentation of radicular
symptoms so I cannot state whether this was present prior
to his reported work injury.  His EMG did show chronic
right L5 and S1 radiculopathies without any type of
active or acute findings.  I suspect his leg pain is more
likely than not an aggravation as well.  Even in this
circumstance, an aggravation would be considered a work-
related condition.  If Dr. Shugart is of the opinion that
surgery is appropriate to manage the patient’s back and
leg symptoms, I would be in agreement and would consider
it as an aggravation of his pre-existing condition.  It
would therefore be considered work-related.  I am hopeful
this helps to clarify the issues involved with this very
complex case.

    
                      ADJUDICATION

     In Shippers Transport of Ga. v. Stepp, 265 Ark. 365, 578 S.W.

2d 232 (1979), our Arkansas Supreme Court recognized that public

policy places an obligation on an employee to give truthful answers

to a prospective employer's questions about his pre-employment
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health condition.  The court held that a false representation on an

employment application will preclude recovery under Arkansas'

Workers' Compensation Act if an employer demonstrates all of the

following three factors:

     (1) the employee must have knowingly and willfully
     made a false representation as to his physical
     condition;

     (2) the employer must have relied upon the false
     representation and this reliance must have been a
     substantial factor in the hiring; and

     (3) there must have been a causal connection between
     the false representation and the injury.

     In the present matter, I find that the preponderance of the

credible evidence demonstrates that the Shippers defense bars the

claimant’s claim for benefits. 

     Here, the record reveals that the claimant sustained an 

injury to this back in 1991, as a result of a lifting incident

while working for Kroger.  The claimant underwent back surgery with

Dr. Canavati, on September 5, 1991, in the form of a left

laminectomy at L4-L5.  In addition to this, the claimant testified

that he sustained a back strain in 1996, for which he sought

treatment from Dr. Rauh.       

     The claimant applied for work with respondent-employer in May

of 2006.  When the claimant completed the DOT physical documents

when procuring work with Source Logistics, he admits that he

indicated on this document that he had not ever had a spinal injury

or disease.  However, during the hearing, he admitted that he had

a spinal injury prior to filling out this paperwork.  
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      In addition, the claimant admitted that when he completed the

Post Employment Health Questionnaire, he indicated on Question No.

12 that he had never filed a claim for workers’ compensation or

received benefits as the result of an industrial injury or disease,

although he had done so.  Also on this form, with respect to

Question No. 23, the claimant admitted that he indicated that he

had never had a problem with his back.  However, during the

hearing, the claimant admitted that this was inaccurate

information.  Instead, the claimant readily admitted that he gave

the false statement on this document because he did not want to

“black-ball himself, ” and not get the job (see full discussion

above).  On Question 4 of this form, the claimant only indicated

that he had undergone bypass surgery.  He did not indicate that he

had undergone the prior back surgery.   

     Therefore, with respect to the first element of the Shippers’

defense, based on the foregoing admissions, I find that the

claimant knowingly and willfully made a false representation as to

his physical condition when he applied for work at Source

Logistics.  

    Regarding the second element of the Shippers’ defense, during

his deposition testimony, Mr. Hill, the recruiting manager, for the

respondent-employer, credibly testified he relied on the claimant’s

responses to Questions 4, 12 and 23, in making his determination

whether to hire the claimant.  Specifically, Mr. Hill testified

that the claimant’s job consisted of unloading trailers and trucks,

a physical job that demands a lot of physical labor, so they would
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have reviewed those documents for hiring decisions.  He further

credibly testified that this reliance was a substantial factor in

the hiring of the claimant, because he probably would not have

hired him if he had answered these questions truthfully because

this was a strenuous job.  Hence, the foregoing evidence clearly

demonstrates that the employer relied upon the false    

representations in the questionnaire,  and this reliance was a

substantial factor in the hiring of the claimant.    

   With respect to the third and final element of Shippers

Transport, the medical records demonstrate the claimant simply re-

injured his back in the same location of his first back injury.

This finding is supported by Dr. Shugarts’ medical note dated

November 1, 2007, wherein he assessed the claimant with “herniated

disc, L4-5, recurrent by MRI, right,” for which he recommended re-

exploration at L4-5 to see if could help relieve the claimant’s

symptoms.       

     Based on the foregoing evidence, I find that the preponderance

of the evidence demonstrates that there is a causal connection

between the false representation made by the claimant and his

current back injury.  

      While I recognize that the questionnaire was designated as a

“Post Employment Health Questionnaire,” it appears that the

designation/name of this form as such is a misnomer.  Mr. Hill

credibly testified that this form was used in the hiring process

and given consideration prior to the claimant being hired.  I think

it is noteworthy that the claimant gave inconsistent and
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conflicting testimony as to when this form was completed.  At one

point, he testified that he had already been hired when he

completed this form.  At another point in his testimony, the

claimant testified that he did not want to “black-ball” myself and

not be hired.  If the claimant had already been hired when he

completed this form, why would he be so concerned about not being

hired.  In sum, Mr. Hill’s explanation that this form was 

considered in the hiring process was consistent and very credible.

I find that the claimant was not a credible witness(see above

testimony).  I further find that although this questionnaire was

designated as a “Post Employment Health Questionnaire,” it was in

fact a form used during the pre-screening and hiring process.

    Additionally, I also find the documentary evidence and Mr.

Hill’s testimony demonstrate that the claimant was actually hired

May 19, 2006, rather than May 15, 2006.  The claimant also gave

conflicting and confusing testimony regarding his hiring date, and

was not credible with respect to his hiring date.  Considering that

the claimant was actually hired on May 19, 2006, this further

corroborates Mr. Hill’s assertion that the questionnaire (which was

completed on May 15, 2006) was considered in the hiring process. 

     In summary, I find that the employer in the present matter has

clearly met all three of the requirements set forth in Shippers

Transport.  Therefore, this claim must be, and is hereby  

respectfully denied and dismissed in its entirety.  As a result,

the remaining issues have been rendered moot and not discussed

herein this Opinion.               
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              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including August 20, 2007.

3.  The claimant is entitled to the maximum compensation 
         rates. 

4.  This case has been controverted in its entirety.

5.  This claim is barred by the Shippers’ defense.

6.  All other issues are expressly reserved under the 
         Arkansas Workers’ Compensation Act.

                              ORDER

     Based on the foregoing Findings of Fact and Conclusions of

Law, I have no alternative but to respectfully deny and dismiss

this claim in its entirety. 

      IT IS SO ORDERED.

                                                            
                            
                                   ________________________  
  CHANDRA HICKS

Administrative Law Judge      
                                 

 

                                                                 
                                                                 
                                                                 
                                                                 
                                


