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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on April 15, 2009, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on January 6, 2009.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as stated on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

5, 2008, when the claimant contends he sustained a compensable

injury.
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3. The claimant’s average weekly wage was $375.00, resulting in an

applicable temporary total disability rate of $250.00 and permanent

partial disability rate of $188.00.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged injury on or about June 5, 2008.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fee.

The record consists of a one volume transcript of the April 15, 2009, hearing,

consisting of the testimony of Dan Miller, Jim Roberts, Monte Watts, and all

documentary evidence consisting of Commission Exhibit No. 1 (Pre-hearing Order):

Claimant’s Exhibit No. 1 (medical records); Claimant’s Exhibit No. 2 (Report from

Dr. Adametz); Respondents’ Exhibit No. 1 (medical and non-medical documents);

Respondents’ Exhibit No. 2 (G4S Surveillance Video); and Respondents’ Exhibit

No. 3 (Deposition of Dan Miller dated 01/20/09).

I. ADMISSIBILITY OF INVESTIGATOR’S REPORT 

The claimant has objected to the admissibility of a surveillance investigative

report on the basis that the report contains hearsay evidence, that the report is not

properly authenticated nor subject to cross-examination, and is not relevant to the

issues to be heard.  The claimant asserts that he has no objection to the

introduction of the surveillance video which he claims is better evidence of what was

observed.  Respondents contend that the investigator who performed the

surveillance was available to testify and available for cross-examination, that the

report is a business record, and the report corroborates the video and the testimony

of the investigator.
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I find that the surveillance report is relevant to the issues before me, including

the credibility of the claimant.  I recognize that the rules of evidence are not as strict

in administrative proceedings and that portions of the report constitute hearsay.

However, the investigator who conducted the surveillance properly authenticated

the report and testified that the hearsay statements of others were used simply as

a basis for determining how the surveillance would be conducted.  Therefore, I find

that the investigative report should be properly admitted and considered in reaching

a decision in this case.

CONTENTIONS

The claimant contends he sustained a compensable work-related injury on

or about June 5, 2008, while pulling up carpet in the course and scope of

employment.  While pulling up carpet, the carpet-pulling device broke and claimant

fell backward into a metal doorframe, injuring his neck, back and left arm.  The

respondents initially paid for medical treatment from Concentra and Dr. Adametz.

MRI’s revealed that the claimant suffered from disc displacement at L3-4 and L4-5

and a large disc herniation at C4-5.  Dr. Adametz recommended surgery.  At this

point, respondents apparently controverted the claim and refused to pay for

additional medical treatment.  Claimant contends that his last day of work was July

6, 2008, and he is entitled to temporary total disability benefits from June 7, 2008,

through December 31, 2009, when he returned to work.  In addition, claimant

worked two days between July 7, 2008 and December 31, 2008, for which he does

not seek compensation. Additionally, claimant contends that he is entitled to

additional medical treatment from Dr. Adametz and that his attorney is owed

attorney’s fees.

The respondents contend that the claimant did not sustain a compensable

injury within the course and scope of his employment.  The claimant’s complaints
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were the result of a pre-existing condition for which respondents are not

responsible.  If found compensable, respondents assert a credit for two payments

totaling $1,000.00 in benefits already paid.  

FACTUAL BACKGROUND

The claimant (b.10-25-56) is fifty-two years of age.  He completed the

eleventh grade.  On June 5, 2008, he was employed by CBM Construction as a

laborer.  At the time of the alleged incident, the claimant was working on a

remodeling project at Alltel Arena.  He was injured when the tool he was using to

pull carpet broke loose and he was thrown back into a metal door frame.  He hit his

back, neck, and left arm.  As he hit the door frame, he  broke his watch and fell face

forward to the ground.  He remained on the ground for a period of time due to the

pain.  He reported the injury to his supervisor and went home.  The next morning

he reported that he was still in pain.  He was sent to Concentra Medical Clinic.

X-rays of his neck, back and arm were taken.  He was provided physical therapy

and was released to return to work on light duty with restrictions.  He was referred

for an MRI on June 23, 2008, and was seen by Dr. Adametz.  After his initial visit

to Adametz, he was denied further treatment.  

Miller explained that his last day of work was July 6, 2008.  He testified that

he did “nothing” while on light duty.  He testified that his supervisor had him sit in a

chair and observe the job.  He explained that he was permitted to sweep with a

broom at times, but that 90% of the time he was told to sit there.  He continued his

therapy.  On July 6, 2008, his supervisor gave him his final paycheck and told him

that he was no longer needed.  He worked two days picking up trash at an

apartment complex in the fall/winter of 2008 with Labor Finders.  On December 31,

2008, he began working for Geo Chemical.  He began working for Sam’s Wholesale

approximately three weeks prior to the hearing.  Miller testified that his prior work
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experience included supervision for a convenience store chain and management

of Gordon’s Jewelers.  He testified that he was unable to work between July 6,

2008, and December 31, 2008, due to pain and the unavailability of work within his

restrictions.  He attempted to find work through Labor Finders and the Hughes

Agency.  He explained that his neck was hurting and he had numbness in his arm.

He complained of pain in his back and lower hip at times.  He was given weights at

Concentra and was told that he could exercise, including walking and weightlifting.

He received two checks for a total of $1,000.00 and a letter advising him that the

benefits had stopped after he saw Dr. Adametz.  Adametz reviewed the MRI scan

with him.  He had never been diagnosed with a herniated disc or had any problems

in his neck or low back before the accident.  He had injured his knee and ankle

while playing sports in high school.  He testified that he wanted to return to Dr.

Adametz for additional treatment since he was still in pain.  

On cross-examination, Miller recalled that he had also managed at Double

Quick which consisted of four convenience stores, two liquor stores, an office park,

two washaterias, and a candy store.  He also worked as general manager at the

Petro Truck Stop where he oversaw everything except the restaurant.  He worked

on a front-end loader and as the shipping and receiving man for Fabrication

Services.  He recalled an earlier on the job injury when he injured his hip as a result

of a slip and fall while working for Fabrication Services.

Miller testified that he contacted CBM once or twice and his original

supervisor directly after July of 2008 to see if work was available, but was told no.

He worked as a machinist and general laborer for Geo Chemical.  He was let go

from his job at Geo Chemical in January of 2009.  He applied for unemployment in

2008 and indicated that he could work under restrictions.  He did not receive

unemployment benefits because there was not enough money paid in the quarter.
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Miller testified that he currently takes Celebrex given to him by Dr. Adametz

in samples to help with his physical pain.  His recommended surgery was delayed

to get his diabetes under control.

Jim Roberts testified for the respondents.  He is employed as a

superintendent for construction jobs for CBM Construction.  He was superintendent

of the job at Alltel Arena on June 5, 2008.  He testified that Miller was a laborer on

the job.  Miller reported his injury to him on June 5, 2008, the day that he fell.

Roberts called the on-call doctor and nurse the next morning.  He recalled that

Miller returned to work on light duty with restrictions on standing and lifting.  He

made accommodations for Miller’s limitations, but observed Miller trying to do other

things.  He would remind him that he was supposed to be on light duty.  He did not

observe Miller with any problems or difficulties in late June and July.  Roberts

testified that Miller remained on light duty until the job was over.  Miller was laid off

at the same time as the other workers.  In September of 2008, Roberts observed

Miller jogging down North Hills Boulevard with his backpack.  He recalled that Miller

was hurt on the first or second day on the job at Alltel Arena.  He had never heard

Miller complain of any neck, back, or left arm pain prior to the accident.  He was not

aware of any preexisting problems or another accident.  Roberts recalled that Miller

was a good worker and wanted to work.

Monte Watts testified for the respondents.  He is employed as field

investigator and trainer at G4S Compliance Investigations, formerly MJM

Investigations, a division of the Wackenhut Corporation.  He worked as an

investigator and operations manager in the armored car industry for ten years.  His

job duties include investigations specializing in insurance fraud.  He is a licensed

Private Investigator in the state of Arkansas and several surrounding states.  He is

based in Arkansas.  Beginning in July of 2008, he was asked to observe Miller’s
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activity level outside his home to determine whether he was working anywhere and

other daily activity.  He did not make any observations at that time.  He began

surveillance again in January of 2009 to follow up on leads that Miller was working

out at a fitness center and frequenting a local pub.  He learned that Miller was

working at Geo Specialties after observing him driving there.  During the times he

observed Miller, he did not see him having any problems with lifting, driving,

bending, stooping, squatting, walking, or any other physical problem.  He testified

that the video does not show everything he saw in the gym because of movements

and he documented additional details of his observations in his report.  

Miller testified on rebuttal.  He testified that he received at least three

paychecks for his work at Alltel prior to the accident.  He disputed Roberts testimony

that the demolition work at Alltel occurred after the injury. He denied using a

jackhammer after the injury.

Medical records reveal that the claimant was treated at Concentra on June

6, 2008, for an injury occurring on June 5, 2008.  Miller complained of a back injury

after falling backwards while pulling carpet.  He complained of pain in his left lower

back, left wrist, and forearm.  He was diagnosed with a back/buttock contusion,

wrist contusion, forearm contusion, and sprain of ribs.  He was given Celebrex,

Skelaxin, and Darvocet.  He was scheduled for physical therapy.  He was released

with restrictions on lifting, standing, and other modified activity.  On June 11, 2008,

he returned for a follow-up evaluation.  Miller reported no improvement and that he

had not been working because there was no light duty available.  His major

complaints were severe, continuous pain down entire left arm from neck and pain

is worse in left hand.  He was assessed with contusion of the lumbar region, lumbar

radiculopathy, lumbar strain, left posterior rib contusion, wrist contusion, cervical

radiculopathy, and cervical strain.  Miller was continued on his previous medications
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and additional physical therapy.  He was referred for MRIs on his neck and lower

back.  On June 23, 2008, the claimant underwent an MRI of the lumbar spine.  The

MRI revealed broad -based disc displacements at the L3-4 and L4-5 levels.  He

returned to Concentra on June 24, 2008, for a follow-up evaluation with continued

complaints of pain in the left lumbar region and neck radiating into the left arm and

hand with numbness and paresthesias of the left hand.  It was noted that Miller was

working within the duty restrictions.  He returned to Concentra on June 25, 2008,

for his MRI results.  It was noted that the cervical MRI had not been performed due

to arm pain.  He was referred to Dr. Adametz, a neurosurgeon.  On July 15, 2008,

Dr. Adametz reports that Miller was evaluated on July 15, 2008, after the MRI of his

cervical spine.  He notes that Miller has a large disc herniation at C4-5 on the left

and minor spondylosis at other levels.  Adametz noted that steroid injections would

not be beneficial.  He recommended an anterior cervical diskectomy and fusion at

C4-5.  Miller returned to Dr. Adametz on August 1, 2008.  Adametz notes that his

family doctor requested that the surgery be put off for six to eight weeks to get his

diabetes under control.  He notes that Miller could do light duty work with no lifting

over 20 pounds.  

The surveillance video and report reflect that in January and February of

2009, the claimant was observed working out at a fitness center, lifting weights in

excess of 75 pounds, walking in excess of two miles at a brisk pace, and playing

multiple games of pool bending forward at the waist and leaning over the pool table.

  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

5, 2008, when the claimant sustained a compensable injury.
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3. The claimant’s average weekly wage was $375.00, resulting in an

applicable temporary total disability rate of $250.00 and permanent

partial disability rate of $188.00.

4. Claimant has proven by a preponderance of the evidence that his

neck and back injury is compensable and that his need for additional

medical treatment, including the cervical diskectomy and fusion

surgery, is reasonable and necessary and causally related to his

compensable work-related injury of June 5, 2008.

5. Claimant has not proven by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits since he was

released to return to work to light duty and returned to work until the

job was completed. 

6. Respondents have controverted the compensability of claimant’s

injury, claimant’s entitlement to additional medical benefits, and

additional temporary total disability benefits.

7. Claimant is not entitled to a statutory attorney’s fee since there have

been no indemnity benefits awarded herein.

 DISCUSSION

I.  Compensability and Additional Medical Treatment

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.
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§ 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance of the

evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i).  In the present case, I find that the claimant does
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establish a compensable injury to his neck, back, arm, and hand by medical

evidence supported by objective findings. It is the exclusive function of the

Commission to determine the credibility of the witnesses and the weight to be given

their testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626

(1994).  Furthermore, the Commission is not required to believe the testimony of the

claimant or other witnesses, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Morelock v. Kearney

Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

The respondents initially accepted the claimant’s June 5, 2008, injuries as

compensable and paid medical expenses through July of 2008.  However,

respondents have now controverted compensability of any neck and back injury and

related symptoms.  Ark. Code Ann. § 11-9-508 states that employers must provide

all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment under

the statute is a question of fact for the Commission.  Ganksy v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).   Respondents are responsible

only for medical services which are causally related to the compensable injury. 

A review of the medical records offered in this case reflect there is objective

medical evidence that the claimant sustained a new injury to his neck and back as

a result of a work-related incident on June 5, 2008.  “Objective findings” are those

findings which cannot come under voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i).  
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In the instant case, it is undisputed that an incident involving the claimant

occurred at work.  The primary dispute is whether claimant has established a causal

connection between the work-related incident and the need for medical treatment.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

This is not a case where the opinions of the claimant’s doctors are based

solely on the subjective complaints of the claimant.  Rather the claimant has

undergone MRI’s which reveal objective findings of a disc herniation and other

cervical and back injury.

The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

The preponderance of the evidence demonstrates that the claimant’s major

cause for treatment for his neck is the work related accident and the objective and
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measurable finding related to the injury is the disc herniation at C4-5, the disc

displacements at L3-4 and L4-5 and the other cervical and lumbar injuries as shown

in the MRI reports.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a

compensable injury is, itself, compensable.  Id. 

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 
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In the instant case, respondents contend that the claimant’s need for

treatment is related to a pre-existing condition.  However, there is no medical

evidence offered to establish that the claimant had any prior back or neck problems.

This medical evidence is further substantiated by the testimony of the witnesses.

The claimant testified that he had no prior problems with his neck, back, or left arm

and hand prior to the incident in June of 2008.  The job superintendent testified that

the claimant was able to perform his job duties without complaints or the

appearance of any physical difficulties prior to June 5, 2008. Based on the

preponderance of the evidence, I find that the claimant’s continuing symptoms after

completion of conservative treatment and the subsequent discovery of the cervical

disc herniation and other objective findings during the diagnostic procedures are

compelling evidence of the claimant’s need for additional medical treatment.

Based on the clear weight of the medical evidence in this case from

claimant’s treating physicians and neurological specialists, I find that the medical

treatment recommended by Dr. Adametz, including the recommended neck surgery

is reasonable and necessary and related to the compensable injury.  

II.  Additional  Temporary Total Disability

Claimant is contending that he is entitled to temporary total disability benefits

from June 7, 2008, through December 31, 2008, when he returned to work.  In

addition, claimant worked two days between July 7, 2008, and December 31, 2008,

for which he does not seek compensation. The claimant is entitled to temporary

total disability benefits if he can satisfy a two-prong test:  (1) claimant must be within

his healing period; and (2) completely incapacitated from earning wages.  Ark.

Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period is defined as that period for healing the injury, which continues until

claimant is as far restored as the permanent nature of the injury will allow.  Nix v.



Miller- F806190 -15-

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  The evidence

demonstrates that the claimant was released by his treating physician to work light

duty with restrictions and he returned to work until the job ended on July 6, 2008.

Based on the preponderance of the evidence, I find that the claimant has failed to

prove that he is entitled to temporary total disability benefits.  However, this finding

does not preclude the award of additional temporary total disability benefits related

to the recommended surgery and any related healing period.

III.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents have

fully controverted compensability of claimant’s neck and back injuries, payment of

additional medical treatment and associated temporary total disability benefits.

Because I have not awarded indemnity benefits, I do not find that the claimant’s

attorney is entitled to a statutory attorney’s fee.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


