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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE
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The parties stipulated to an employee-employer-carrier relationship on

December 19, 2008, at which time the claimant was earning sufficient wages to

entitle her to a compensation rate of $240.00 in the event this claim was found to

be compensable.

The claimant contends she developed chest pain while in a meeting with her

supervisors.  She stepped outside for some air and fell, injuring her head, neck and

back.  She seeks payment of medical expenses, temporary total disability benefits

from December 20, 2008, to January 28, 2009, and attorney’s fees.

The respondents contend the claimant did not sustain compensable injuries.

The following were submitted without objection and comprise the evidence

of record:   the parties’ prehearing questionnaires and exhibits contained in the

transcript.  Despite the exchange at pages 27-28, it was my recollection the

claimant had no objection to the introduction into evidence of a typed sheet of paper

entitled, “Anita Miller Testimony” that the claimant referred to during her testimony.

The claimant’s objection, to respondent’s questioning about medical records

received just before the hearing and not exchanged with opposing counsel, was

sustained.  The prehearing conference is designed to make sure all information has

been exchanged prior to the hearing so that the parties may review settlement and

narrow or resolve some of the issues.  The prehearing notice and the prehearing

order remind the parties that all information must be exchanged prior to the hearing

pursuant to Ark. Code Ann. § 11-9-705.  Questioning a witness on these documents
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which have been excluded as evidence is merely an effort to circumvent the

prehearing conference procedure and Ark. Code Ann. § 11-9-705.

The following witnesses testified at the hearing: the claimant, who seemed

defensive; supervisor, Deena Cornish; Director, Tammy Hensley; Administrator,

Margaret Beasley; nurse, Emily Peek; co-worker, Patsy Chapman; and Director of

Human Resources, Debra Marshall.

The claimant, age 39 (D.O.B. February 2, 1970), has a high school diploma

and two years of college.  She is presently in school to become a registered nurse.

Her work experience includes jobs as a sales clerk, cashier, hotel desk clerk and

firewatcher (Tr. p. 7).  The claimant worked for the respondent employer as a

certified nurse’s assistant (CNA) for three (3) years, caring for elderly patients in

their homes and at the hospital.  She was also hired privately to sit with patients

while she was off-duty (Tr. p. 8, 10-11).  Her health history includes high blood

pressure, carpal tunnel syndrome, heart disease, a thyroid condition, ankle and

back injuries.

On Friday, December 19, 2008, the claimant was called to a meeting with her

supervisors in response to a complaint by one of her patients.  She also worked for

this patient privately.  The claimant was notified she would be reassigned to a

different territory as a result of the complaint.

The claimant stated she became upset and had trouble breathing.  She left

the meeting to get some air, fainted and fell in the hallway, injuring her head, neck,
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and back.  She was taken by ambulance to the emergency room (ER) where she

was examined and released (Tr. p. 9, 12-13, 17-18, 23-24).

The next day, the claimant developed a headache, soreness in her neck, low

back pain, and tingling in the left leg.  She was treated by general practitioner, Dr.

Foscue, who ordered an MRI scan (positive for degeneration), and referred her to

a neurosurgeon, Dr. Mason, who prescribed anti-inflammatories and recommended

pain management with injections.  The claimant paid for her treatment using her

group health insurance, Blue Cross Blue Shield Health Advantage.

The claimant returned to work January 28, 2009, but ultimately resigned and

now works for a different employer at higher wages.

The respondent’s witnesses testified the claimant seemed to know a

complaint had been made against her before the meeting even started.  She

became upset, grabbed her car keys and announced she had to get her

nitroglycerin from her car.  They heard heavy breathing in the hallway and found the

claimant ten (10) to fifteen (15) feet away from the meeting room, leaning forward

with her hands on her thighs.  Several people came to the claimant’s aid, offering

her a chair, lowering her to the floor, taking her blood pressure, and asking if they

should notify her husband.  An ambulance was called and the paramedics assisted

her to a stretcher.  Co-workers retrieved the claimant’s purse, but could find no

nitroglycerin.  At no time was the claimant unconscious.  Although her supervisors

could not see her once she left the meeting, they did not hear her fall and do not
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believe she had time to fall and stand back up by the time they reached her side.

Her co-workers checked on her in the hospital later that evening but the claimant

made no mention of any injuries.

Ten days after the incident, the claimant completed a Form AR-N on

December 29, 2008, listing chest, head, and back injuries.

MEDICAL EVIDENCE

The respondents have offered two medical records with Dr. Reinhart’s office

dated May 26, 2009, and March 2, 2009, to show that the claimant did not complain

to her physicians about back pain.  On these visits, the claimant was seeking help

for a spider bite and nausea.

On the day of the incident, the claimant was taken to the emergency room

where she complained of shortness of breath and chest pain, reporting a

myocardial infarction four years earlier.  The claimant was advised to follow-up with

her cardiologist.  There is no mention of a fall or injuries to the head, neck or back.

There is a paramedic report but it is handwritten and I am unable to decipher the

physical exam.  The claimant’s blood pressure reading was 130/82, and she

complained of shortness of breath and chest pain.

On December 22, 2008, the claimant saw Dr. Foscue, “very stressed out

from work.  Having some issues with work.”  Her physical exam was unremarkable

so I was surprised to see the doctor’s assessment of muscle spasm and
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prescription for pain medicine.  Dr. Foscue excused the claimant from work from

December 29, 2008, to January 5, 2009.

Dr. Foscue’s report of January 5, 2009, makes it clear that he is treating the

claimant for back and left leg pain.  He recorded “tenderness” of the spine in the

physical exam from a December 19, 2008, injury.  Dr. Foscue conducted an

EMG/NCV study which was interpreted as showing severe left L5 radiculopathy. 

An MRI scan conducted January 13, 2009, revealed degenerative changes,

but no nerve root impingement to explain the EMG/NCV findings.

Dr. Foscue recorded muscle spasm of the upper back in a report dated

January 14, 2009.  Dr. Foscue’s report of January 21, 2009, lists a diagnosis of

degenerative disc disease and he released her to return to work January 26, 2009,

with no restrictions.

The claimant returned to Dr. Foscue on February 23, 2009, complaining of

back and ankle pain.  He assessed “neuropathy, lower extremity, not otherwise

specified,” and referred the claimant to Dr. Mason.  Medical records with Dr. Mason

were not provided as exhibits.

FINDINGS & CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means
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“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in
the course of employment

2) proof that the injury caused internal or
external physical harm to the body which
required medical services or resulted in
disability

3) proof establishing the injury by objective
medical evidence

4)(a) proof that the injury was caused by a
specific incident identifiable by time and
place of occurrence

or

  (b) proof that the injury was caused by rapid,
repetitive motion and proof that the injury
was the major cause of disability or need
for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Based on the lay testimony, I find the claimant’s December 19, 2008,

condition was in the nature of a panic attack but there is no convincing evidence

that she fell, lost consciousness, and sustained mechanical, traumatic injuries to

her back.  I find the objective medical evidence shows only degenerative changes

that occur as part of the aging process.  Accordingly, I find the claimant has not met
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her burden of proving a compensable injury by a preponderance of the credible

evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
t h i s c l a i m  i n  wh i c h  t h e  r e l a t i o n s h i p  o f
employer/employee/carrier existed among the parties on
December 19, 2008, at which time the claimant was earning
sufficient wages to entitle her to a compensation rate of
$240.00, in the event this claim is found to be compensable.

2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________
ELIZABETH W. HOGAN
Administrative Law Judge


