
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F900850

SEAN R. MCCLURE CLAIMANT

BJ’S CONSTRUCTION RESPONDENT EMPLOYER
(UNINSURED)

ORDER AND OPINION FILED AUGUST 6, 2009

Claimant appeared PRO SE.

Respondent appeared PRO SE.

Hearing before Administrative Law Judge LINDA K. MARSHALL.

STATEMENT OF THE CASE

The above claim came on for a hearing on July 10, 2009, in Hot Springs,

Arkansas.  A prehearing conference was held on June 9, 2009 and a prehearing order

was filed on June 10, 2009.  Mr. Cotnam, owner of BJ’s Construction did not participate

completely at the telephone conference.  There were no stipulations.

The claimant contends that he sustained a specific incident injury to his hand on

November 4, 2008 and is entitled to medical benefits and temporary total disability

benefits for the three weeks he was off work.  The claimant contends that he was

making $13 per hour working 40 hours per week.  He further contends that his medical

bills were $621.

Mr. Cotnam, the owner of BJ’s Construction, contended the claimant was not an

employee but was a subcontractor and, therefore, was not entitled to any benefits.  Mr.

Cotnam contended the claimant had a Certificate of Non-Coverage and the employer is
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uninsured.

ISSUES TO BE LITIGATED

1.  Employee/subcontractor/independent contractor.

2.  Compensability.

3.  Medical benefits.

4.  Temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2.  The respondent employer is uninsured.

3.  The claimant has proven by a preponderance of the evidence that he

sustained a compensable specific incident injury and that he is an employee of the

respondent employer.

4.  The respondent employer is responsible for the $621 medical bill.

5.  The appropriate temporary total disability rate is $347 per week based on an

average weekly wage of $520.
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6.  The claimant has also proven by a preponderance of the evidence that he

remained in his healing period and did not return to work for three weeks following his

injury and is, therefore, entitled to three weeks of temporary total disability benefits

totaling $1,041.

7.  The respondent employer is also responsible for timely paying the court

reporter fee for the hearing in the amount of $235, which has been billed him.

8.  The total award owed by the respondent employer is $1,897.

DISCUSSION

The claimant, 40 years of age, worked for the respondent employer as a framer. 

The job was framing the new roof on Howard Johnson’s on Grand and Central.  The

claimant was straightening one of the trusses so plywood could be nailed to it.  As the

claimant turned, another employee had a staple gun and a staple was shot through his

right hand.  The claimant went immediately to the emergency room.  The claimant

reported the incident to a supervisor on the job named Billy.

The claimant testified that he had worked with the respondent employer for

about six weeks before the incident but had also worked with the employer a couple of

years ago.  The claimant testified he believed the employer was still in business at this

time.  According to the claimant, he was paid by check every Friday and was paid $13

per hour based on a 40-hour week.  The claimant testified his checks were always right

at $520 a week.  The employer did not take taxes out of his check.  The employer

provided the equipment he would use on the job such as saws, nail guns, compressor,

staple guns and any other equipment.  The claimant would provide his own tool belt
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and some simple hand tools such as a hammer and tape measure.

The claimant had the staple removed at the emergency room and was advised to

see an orthopedic doctor the next day.  The claimant did not go to the orthopedic

doctor because he had to pay money up front.  The claimant testified it was about a

month before he could use his hand again.  The claimant testified that he kept calling

the employer about going back to work and telling him about his medical bills.  The

employer told the claimant he was going to pay the medical bills but he never did.  The

claimant then filed a claim with the Workers’ Compensation Commission.

The claimant testified that the employer had 10 to 12 employees working on his

job.  The claimant testified that he was an employee and not a subcontractor.  He was

supposed to go to his employer’s next job.  The claimant has now returned to work for

another employer.  The claimant concluded his case and the employer, Bob Cotnam,

walked into the hearing.

Bob Cotnam, owner of BJ’s Construction, testified that he does not maintain

workers’ compensation insurance on anyone but himself.  Mr. Cotnam testified that the

claimant was a subcontractor and that the claimant provided his Certificate of Non-

Coverage the day after he was hired.  Mr. Cotnam could not produce the Certificate of

Non-Coverage.

Mr. Cotnam knew of the staple incident and knew that Billy took the claimant to

the hospital.  Mr. Cotnam testified that he told the claimant he would help him with his

medical bills even though he was not liable.  Mr. Cotnam testified that he did not have

the money at that time to help with the bills but if the claimant had “proper patience,”
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the hearing would not be necessary.  Mr. Cotnam has not offered any assistance in

paying the medical and at the time of the hearing, eight months had passed.

Mr. Cotnam testified that he subcontracts all his labor.  He testified that he paid

the claimant by check on Fridays and he paid him $13 per hour for a full week.  Mr.

Cotnam did not pay by the job.  Mr. Cotnam confirmed that he provided power tools,

ladders, pneumatic guns, nails and boards.  Mr. Cotnam confirmed that the claimant

would have a tool belt and some hand tools.

Edward Miller testified that he and the claimant went to see B. J. Cotnam about

working.  Mr. Miller testified that Mr. Cotnam did not ask him if he had a Certificate of

Non-Coverage.  The claimant also testified that Mr. Cotnam did not ask him if he had a

Certificate of Non-Coverage.  Mr. Miller only worked three or four days for the

respondent and he considered himself to be an employee and not a subcontractor.  Mr.

Miller was also paid by the hour for the time worked.

Mr. Cotnam testified that he is now a project manager for TCB Construction and

he no longer operates his own business.  He further testified that he only maintained

workers’ compensation insurance on himself back in November 2008, because he only

hired subcontractors.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused
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internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The evidence is clear that the claimant sustained a specific incident injury

supported by objective findings.  Certainly, the medical evidence supports that a staple

was removed from the claimant’s hand where he had a puncture wound and required

medication.  I found the claimant to be credible when he described how and what he

was doing when the staple went into his hand.  The claimant meets the elements

required for a specific incident injury.

The primary controversy is whether the claimant is an employee or an

independent contractor or a subcontractor.  Of course, the claimant contends he was

an employee and the respondent contends the claimant was a “subcontractor” or an

“independent contractor.”

The term “subcontractor” and “independent contractor” are sometimes

interchanged.  The term “subcontractor” is defined in Bailey v. Simmons, 6 Ark. App.

193, 196, 639 S.W.2d 526, 528 (1982).

A subcontractor is one who enters into a contract with a
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person for the performance of work [that] such person has
already contracted to perform.  In other words,
subcontracting is merely ‘farming out’ to others all or part of
work contracted to be performed by the originate contractor.

Before there can be a “subcontractor” there must first be a “prime contractor” or

a “general contractor.”  If a person performs all or part of a contract that another party

procured, it is a subcontractor.  The single requirement for one to be a subcontractor is

to perform all or part of another’s contractual obligation to a third person.

The concept of “independent contractor” most commonly relates to whether an

employer can be considered a “statutory employer” for purposes of workers’

compensation coverage.  See Franklin v. Ark. Kraft, Inc., 12 Ark. App. 66, 670 S.W.2d

815 (1984).  In Riddell Flying Service v. Callahan, 90 Ark. App. 388, 206 S.W.3d 284

(2005), the Court set out numerous factors that may be considered in determining

whether an injured person is an employee or an independent contractor for coverage

purposes.  Included in these factors are:

(1) the right to control the means and the method by which the
work is done;

(2) the right to terminate the employment without liability;

(3) the method of payment, whether by time, job, piece or other unit
of measurement;

(4) the furnishing, or the obligation to furnish, the necessary tools,
equipment, and materials,

(5) whether the person employed is engaged in a distinct
occupation or business;

(6) the skill required in a particular occupation;
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(7) whether the employer is in business;

(8) whether the work is an integral part of the regular business of
the employer; and

(9) the length of time for which the person is employed.

Id. at 391-92, 206 S.W.3d at 287-88.  The ultimate question in determining whether a

person or entity is an independent contractor is not whether the employer actually

exercises control over the doing of the work, but whether he has the right to control the

work.  See, Ivan v. Bounds, 205 Ark. 752, 170 S.W.2d 674 (1943); Wright v. Tyson

Foods, Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).

In the present case, I find the claimant is an employee and not an independent

contractor or subcontractor.  Mr. Cotnam controlled the means and the method of how

the work was done; the claimant was paid by the hour and not by the job; Mr. Cotnam

furnished the tools, equipment and materials; Mr. Cotnam has a distinct business and,

certainly, Mr. Cotnam had the right to terminate the employment without liability.  Mr.

Cotnam exercised control over the work and provided the means to perform the work. 

Whether the claimant had a Non-Coverage Certificate in this situation is immaterial. 

The claimant was performing as an employee and not as an independent contractor or

subcontractor.

I found the claimant’s testimony to be credible that there were two or more

employees employed by Mr. Cotnam and that he was engaged in the business of

building or building repair work.  See, Ark. Code Ann. §11-9-102(11)(B).  I find the

claimant has proven by a preponderance of the evidence that he was an employee and
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sustained a compensable injury in the course and scope of his employment.

Respondent employers are responsible for the reasonable and necessary

medical that is required for the injured employee.  Ark. Code Ann. §11-9-508.  The

claimant has submitted documentation that his emergency room bill was $621.  I find

Mr. Cotnam responsible for these medical expenses.

The claimant testified and the employer also verified that the claimant was paid

$13 per hour based on a 40-hour week or a “full week,” as stated by the employer.  I

find the appropriate temporary total disability rate to be $347 per week based on an

average weekly wage of $520.

The claimant next requests three weeks of temporary total disability benefits.  In

order to be entitled to temporary total disability benefits, the claimant must remain in his

healing period and have not returned to work.  See, Ark. Code Ann. §11-9-521(a)

(Supp. 1999); Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).

In the present case, the medical evidence supports the claimant did remain in

his healing period and the claimant testified that he did not return to work for a month

or more following his injury.  I find the claimant has proven by a preponderance of the

evidence that he remained in his healing period and did not return to work for three

weeks following the compensable injury.  I find the respondent employer is liable for

three weeks of temporary total disability benefits totaling $1,041.

ORDER
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The claimant has proven by a preponderance of the evidence that he sustained

a compensable specific incident injury arising out of his employment and that he is an

employee of the respondent employer.  The respondent employer is responsible for the

$621 medical bill.  The appropriate temporary total disability rate is $347 per week

based on an average weekly wage of $520.   The claimant has also proven by a

preponderance of the evidence that he remained in his healing period and did not

return to work for three weeks following his injury and is, therefore, entitled to three

weeks of temporary total disability benefits totaling $1,041.  The respondent employer

is also responsible for timely paying the court reporter fee for the hearing in the amount

of $235, which has been billed him.  This award should be paid within 45 days of this

order.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


