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The claimant was represented by HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

The respondents were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 26,

2009, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on April 7, 2009.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission

has jurisdiction.

2. The claimant was an employee of the

respondent employer.

3. Date of the incident: May 1, 2008.  
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability.

2. The claimant’s right to receive medical

treatment.

3. Attorney’s fee.

The record consists of the May 26, 2009 hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant contends that a tree fell on him on May 1,

2008, injuring his neck and shoulders.  (Comm. Exh. 1 p. 2)

According to the medical records in evidence, the claimant

first went to the doctor after the incident on or about June

17, 2008, when he presented to his family physician, Dr. Bal

Shrestha. (C. Exh.1 p. 10) When Dr. Shrestha requested an

MRI, the claimant contacted the workers’ compensation

insurance carrier who referred the claimant to Dr. Brent

Sprinkle.  After various types of diagnostic and

conservative treatment did not resolve the claimant’s

complaints, Dr. Sprinkle referred the claimant to Dr. Edward

Saer for a surgical evaluation.  (C. Exh. 1 p. 26) Dr. Saer

diagnosed the claimant with spinal cord compression at the
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C3-4 level of his cervical spine and indicated that the

claimant’s surgical options were either anterior diskectomy

and fusion or diskectomy with disk replacement.  (C. Exh. 1

p. 39)

The claimant testified that the respondents agreed to

pay for the fusion option, but refused to pay for disk

replacement surgery.  The claimant testified that his

benefits were terminated when he requested a second opinion

regarding possible disk replacement surgery.  (T10)

The respondents contended at the hearing that the

respondents did initially accept the injury and pay

benefits, but then controverted the claim upon receiving

records of a prior neck injury that the claimant received in

1995.  The respondents contended at the hearing that the

claimant’s cervical abnormality pre-existed the alleged

injury on May 1, 2008.  (T25) In their prehearing filings,

the respondents further contend that the accident in 2008

was not sufficient to cause the claimant’s neck abnormality

and denied this claim because the claimant waited over a

month to go to the doctor.  The respondents further

contended that there are no new objective medical findings

since the claimant’s prior incident in 1995. (Comm. Exh. 1

p. 2)   
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To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, the claimant testified that he was

cutting down a large oak tree on May 1, 2008, when vines

pulled a dead pine snag down and hit him on the top of the

head.  (T6) I find that a tree falling on the claimant’s

head describes a specific incident as that term is used in

the Arkansas Workers’ Compensation Law.  Because the

claimant was cutting a large oak tree for No Way Pulpwood

when the incident occurred, I also find that any injury

sustained by the claimant while attempting to cut the oak
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1  The claimant’s prehearing filings also contend that
he injured his shoulders in addition to his neck on May 1,

tree would arise out of and in the course of his employment

for No Way Pulpwood.

To the extent that the respondents contend that the

incident never occurred, I note that the claimant was the

only witness to testify.  The claimant testified that one of

his employees, Pete Lampkin, witnessed his accident and the

claimant put Mr. Lampkin’s name on the Form N that the

claimant completed.  (T20) The claimant testified that No

Way Pulpwood’s Job Manager, John Hornsby, arrived at the

site about thirty minutes after the tree fell on him.  (T20)

After reviewing the claimant’s testimony and the documents

offered into evidence, I see no indication that the

claimant’s testimony in these regards is inconsistent with

any prior statements that the claimant may have made before

the hearing.  After hearing the live testimony and observing

the claimant’s demeanor, I find credible the claimant’s

testimony about a tree falling on his head on May 1, 2008.  

I also find that the claimant has established the

existence of spinal cord compression at the C3-4 level of

his cervical spine with medical evidence supported by

objective findings. 1  The claimant underwent a cervical MRI
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2008.  All of the treatment in the record appears to be
related to the neck, not the shoulders.  The medical record
does not establish the existence of any type of injury in
either of the claimant’s shoulders supported by objective
findings.   

on July 17, 2008, a cervical myelogram and post-myelogram CT

on September 26, 2008, and Dr. Saer examined the claimant on

October 31, 2008.  (C. Exh. 1 p. 11, 36-40)

Although the radiologist interpreted the cord signal

intensity at C-34 in the MRI as “normal”, Dr. Saer

interpreted the MRI films as indicating signal change in the

cord at C3-4.  (C. Exh. 1 p. 11, 39) Dr. Saer’s medical

impression is that the claimant experiences cervical

stenosis with spinal cord compression at the C3-4 level of

his spine.  (C. Exh. 1 p. 39) I accord greater weight to the

opinion of Dr. Saer, a spine surgeon, than the weight I

accord a radiologist, on whether the MRI indicated a spinal

cord abnormality for which surgery was indicated to relieve

cord compression.  

I do not find persuasive the respondents’ contention

that the claimant had no new objective medical findings

since 2005.  To the contrary, the claimant’s 2008 cervical

MRI indicated spinal cord compression at C3-4.  The

respondents have presented into evidence the report of a
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cervical myelogram and post-myelogram CT performed on April

30, 1997.   Neither the radiologist’s report of the

myelogram from 1997, the report from the post-myelogram CT

from 1997, Dr. Simpson’s office note from 1995 or Dr. Ronald

Williams’ records following the 1997 studies indicate that

the claimant at that time was experiencing any type of

spinal cord compression at the C3-4 level of his spine in

1995 or 1997.  (C. Exh. 1-5; R. Exh. 1 p. 1-3) Notably, Dr.

Williams performed surgery in 1997 at the C5-6 level of the

claimant’s spine, and both the claimant’s hearing testimony

and his lack of documented medical treatment between 1998

and 2008 indicate that the claimant worked in logging

performing heavy manual labor without any medical problems

until he was hit in the head by a falling tree on May 1,

2008.  (T5-6, 12-13)

Notwithstanding the evidence that the claimant did not

go to the doctor after the May 1, 2008 incident, until June

17, 2008, I also find that the claimant has established by a

preponderance of the credible evidence that the spinal cord

compression identified by Dr. Saer on a July 17, 2008 MRI

was caused by the blow to the head the claimant received

when a tree fell on him on May 1, 2008.  The claimant

testified that he sat for 30 minutes before he got up, that



8MCCARTER - WCC #F806810

he did not work the next day, and was only able to work

about half of the next day.  (T7) The claimant testified

that his neck and shoulders were sore and continued to get

worse.  (T8) The claimant testified that he went to the

doctor when his hands started going numb, making it

dangerous for him to operate a chainsaw.  (T8)

The Full Commission in John L. Vaughn v. Almatis, Inc.,

Full Workers’ Compensation Commission, Opinion filed July

30, 2007 (F607158) explained the analysis of causation

between an incident and an injury as follows:

     The claimant has the burden of proof in showing a
compensable injury. The burden of proof the claimant
must meet is the preponderance of the evidence. Voss v.
Ward's Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629
(1970). Under prior law, it was the duty of the
Commission to draw every legitimate inference in favor
of the claimant and to give claimant the benefit of the
doubt in making factual determinations. However,
current law requires that evidence regarding whether or
not claimant has met the burden of proof be weighed
impartially, without giving the benefit of the doubt to
either party. Arkansas Code Annotated § 11-9-704(c)(4);
Wade v. Mr. C.Cavenaugh's, 298 Ark. 363, 768 S.W.2d 521
(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d
663 (1987).
     A claimant is not required to establish the causal
connection between a work-related incident and an
injury by either expert medical opinion or objective
medical evidence. See, Wal-Mart Stores, Inc. v. Van
Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999). In fact,
the Arkansas Courts have long recognized that a causal
relationship may be established between an
employment-related incident and a subsequent physical
injury based on evidence that the injury manifested
itself within a reasonable period of time following the
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incident so that the injury is logically attributable
to the incident, where there is no other reasonable
explanation for the injury. Hall v. Pittman
Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962);
Harris Cattle Company v. Parker, 256 Ark. 166, 506
S.W.2d 118 (1974). However, if the disability does not
manifest itself until months after the accident, so
that reasonable men might disagree about the existence
of a causal connection between the accident and
disability, the issue becomes a question of fact for
the Commission's determination. Kivett v. Redmond Co.,
234 Ark. 855, 355 S.W.2d 172 (1962); Wentz v.
Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

In the present case, the claimant’s testimony indicates

that his symptoms began on the day the tree fell on him and

progressively worsened thereafter.  The respondents did not

present any evidence through either medical records or the

testimony of co-workers indicating that the claimant’s

testimony regarding his symptom progression is false or

inaccurate.  The respondents did not present any evidence

indicating that the claimant’s symptoms when he saw Dr.

Shrestha on June 16, 2008, actually began either before or

after May 1, 2008.  Further, Dr. Shrestha’s first report in

the record, the MRI report in the record, and Dr. Sprinkle’s

initial evaluation each contain a history of the claimant’s

symptoms starting when a tree or limb fell on his head. 

(T8, 10, 11) Under these circumstances, I find credible the

claimant’s testimony about his symptom onset and

progression.  The claimant’s testimony persuades me that his
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neck and shoulder symptoms began when the tree fell on him

on May 1, 2008, and that his symptoms progressed with

numbness developing in his hands on or before June 16, 2008. 

In summary, I find that the evidence establishes that

the claimant had a neck injury in 1995 and had surgery for

that injury at the C5-6 level of his spine in 1997.  The

evidence establishes that the claimant was not having any

neck related problems from 1998 until May 1, 2008.  The

evidence establishes that a tree fell on the claimant’s head

on May 1, 2008.  The evidence establishes that his neck and

shoulder symptoms began on May 1, 2008, and he developed

numbness in his hands on or before June 16, 2008.  The

evidence establishes that the claimant’s symptoms are caused

by spinal cord compression at the C3-4 level of his spine. 

In light of the claimant’s lack of symptoms for ten years

before May 1, 2008, the nature of the accident that occurred

on May 1, 2008, and the claimant’s development of

progressively worsening symptoms beginning that day, I find

that the claimant has established by a preponderance of the

evidence that the blow to his head on May 1, 2009, caused

the C3-4 spinal cord compression identified by Dr. Saer from

the claimant’s cervical MRI performed on July 17, 2008.   
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Consequently, I find that the claimant has established

all of the requirements necessary to establish that he

sustained a compensable cervical injury on May 1, 2008.  

Because I find that the claimant sustained a

compensable cervical injury, I find that the claimant is

entitled to return to Dr. Saer for continuing reasonably

necessary medical treatment of his compensable injury.  By

agreement of the parties, all other issues are reserved. 

(T30)  

With regard to the extent of an appropriate attorney’s

fee for the claimant’s attorney’s services, I note that in

Lula L. Garrett v. Superior Marketing Service, Full Workers’

Compensation Commission, Opinion filed November 5, 2001

(E903251), the Commission reasoned in relevant part as

follows regarding a fee on benefits voluntarily paid before

a claim was controverted in its entirety:    

     The Commission's statutory authority to award
attorney's fees on compensation controverted and
awarded is contained in Ark. Code Ann. §
11-9-715(a)(2)(B)(ii) (Supp. 2001). In the present
case, there is no dispute that after initially paying
some benefits for the claimant's thumb injuries, the
respondents controverted the compensability of the
claimant's thumb injuries in their entirety. Although
the respondents did not seek reimbursement for benefits
already paid for the thumb injuries, that fact alone is
clearly not dispositive on a subsequent award of
attorney's fees for benefits provided prior to
controversion.  See Cleek v. Great Southern Metals, 335
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Ark. 342, 981 S.W.2d 529 (1998). Moreover, the
respondents' petition to set aside a prior attorney's
fee award makes no attempt to distinguish the
respondents' current argument from the findings in
Cleek, supra nor do we see any satisfactory legal
rationale for making such a distinction. Clearly, the
Supreme Court in Cleek has already rejected the
respondents' present argument that no attorney's fees
can be awarded on benefits which were willingly paid by
an insurer prior to controversion in its entirety.
Likewise, to the extent that the respondents suggest on
appeal that attorney's fees can only be paid on
benefits which are controverted and awarded, we point
out that the Arkansas Court of Appeals has previously
indicated that there is no requirement in Ark. Code
Ann. § 11-9-715(a)(2)(B)(ii) that the Commission
benefit "award" must occur prior to the respondents'
payment of benefits as a prerequisite to the claimant's
attorney receiving attorney's fees under that section.
See Wal-Mart Stores, Inc. v. Brown, 73 Ark. App. 174,
___ S.W.3d ___ (2001).

Because the relevant facts in the present case are

analogous to Garrett, I find that the claimant’s attorney is

entitled to a fee on any indemnity benefits to which the

claimant make become entitled in the future as a result of

my finding that the claimant sustained a compensable injury,

and I find that the claimant’s attorney is entitled to a fee

on the temporary total disability benefits voluntarily paid

to the claimant before his claim for a work related injury

was controverted in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation

Commission has jurisdiction.



13MCCARTER - WCC #F806810

2. The claimant was an employee of the

respondent employer.

3. Date of the incident: May 1, 2008.  

4. The claimant established by a

preponderance of the evidence that he

sustained a compensable injury to his

cervical spine on May 1, 2008.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on all indemnity benefits previously paid or owed to the

claimant in the future, one-half of said fee to be paid by

the claimant and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 and Death &
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Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


