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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F308269

DONALD MAYBERRY, EMPLOYEE CLAIMANT

PROFESSIONAL REMERCHANDISING,  
EMPLOYER,                                              RESPONDENT 
                                                   
LIBERTY INSURANCE CORPORATION,                         RESPONDENT
CARRIER

                                  

OPINION FILED SEPTEMBER 18, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
on July 22, 2009, in Conway, Faulkner County, Arkansas.

The claimant was represented by The Honorable James Stanley, Jr.,
Attorney at Law, Little Rock, Arkansas.      

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on July 22,

2009, in Conway, Arkansas.  A prehearing telephone conference was

held in this matter on April 13, 2009.  A Prehearing Order was

entered on that same day.  This Prehearing Order set forth the

stipulations offered by the parties, their contentions, and the

issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including July 24, 2002.

3.  Claimant is entitled to the maximum compensation rates.

His temporary total disability rate is $425.00, and his permanent

partial disability rate is $319.00.

4.  This claim has been controverted in its entirety.

5.  All other issues are reserved under the Act.

     By agreement of the parties, the issues to be presented at 

the hearing were as follows:

1.  Compensability of claimant’s alleged neck injury.

2.  Reasonable and necessary medical benefits.

3.  Temporary total disability compensation from June 12,

2006 until December 13, 2006.

4.  A controverted attorney’s fee.

     The claimant’s and respondents’ contentions are set out in

the Prehearing Order of April 13, 2009 (with respect to the neck

only), as these are hereby incorporated herein by reference. 

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of April 13, 2009, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1.  The

Claimant’s Claim (Form AR-C) was marked as Claimant’s Exhibit No.
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2. 

     The following witnesses testified at the hearing: the

claimant and Amelia Mayberry. 

                           DISCUSSION

     Claimant was sixty-five years old at the time of the

hearing.  He had worked for the respondent-employer since April

of 2002.  The claimant denied any type of prior job-related or

motor vehicle-type injuries.  However, he did admit to having

undergoing heart surgery in 1987.  

     According to the claimant, Professional Remerchandising is a

company that goes into various stores, such as Lowe’s and Home

Depot, to redo the old merchandising, which requires a fair

amount of traveling.  He testified that they go in as a team to

perform these tasks.  The claimant essentially testified that he

lived in Missouri, but his manager was out of Texas.  

     The claimant reported for the job on behalf of Professional

Merchandisers, in Conway, at Lowe’s on a Monday, July 29, 2002.   

He gave the following testimony:

Q.  –- what happened on that day, Don?  What were you
doing, and what brings us here today about the incident
that occurred on that day at Lowe’s?

A.  My team leader had found some buy back closet made
material –-

Q.  Okay.

A.  –- and it was two bundles of steel shelving.  And
they were saran wrapped together. 



4

Q.  Tell us about this shelving.  How large was it? 
Approximately, how much did it weigh?

A.  I’m guessing 150 pounds a bundle –- the whole
bundle was.

Q.  Okay.

A.  But there was several pieces, but they were saran
wrapped together.

Q.  All right.  Got you.  Go ahead.

A.  Okay.  And I helped him get it out from between the
shelves on top and set it down in front on the top
shelf –-

Q.  Now, how high is this shelf off the floor,
approximately, Don?

A.  Ten, fifteen foot probably.  I’m guessing.  I don’t
know.  It was the top shelf in the Lowe’s store.

Q.  And were both you and team leader up there?

A.  Yes, sir.

Q.  All right.  Tell us –- go ahead.

A.  And I set my end down, and his end wasn’t setting
in the shelf, it was on the rail.  And he started
pulling it around, but I straightened up and got a hold
of something there and was –- held on with my right
hand.  And he started bringing it around, and it just
slipped off and I just reached out and grabbed it.

Q.  All right.  Why did you reach out and grab it? 
What were you afraid of?

A.  I was afraid it would fall on some people below.  I
knew there was some people below.

Q.  Okay.  So you grabbed it with your left upper
extremity?

A.  My left hand.  I grabbed it.

Q.  Left hand.  All right.  And tell us what happened



5

next when you reached out and grabbed this bundle of
shelving.

A.  I was hung there, and he come over and helped me
get loose and then he dropped it.  But then I had no
feelings.

Q.  No feeling where?

A.  Anywhere.  In my feet, in my arms, or nothing.  I
thought I was hurt pretty bad.

Q.  Did you tell him?

A.  Yes.  And he did, too, because he said I was ghost
white and he –- of course, he helped me sit down there.

Q.  All right.  Did he help you get down from the
shelf?

A.  No.  I sat there for a while, and –-

Q.  Okay.

A.  He, you know, thought I was hurt pretty bad, and he
was going after help.

Q.  And did they go after help?

A.  Yes, but they never did come.  The safety man
wasn’t in the store.

Q.  Okay.  So –-

A.  And they never did come.  So he come back to see
how I was doing, and I said, “Well, I’m beginning to
get some feeling back and everything.”

Q.  Okay.  What did – be getting some feeling back
where?

A.  In my hands –-

Q.  Both of them?

A.  –- and feet.  Yes.

Q.  All right.
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A.  And he said, “Well, just sit there.”

Q.  Did you?

A.  Yeah.  I sat there for a while.  And then they –-
they helped me down.

     According to the claimant, they contacted his manager and

reported the incident.  However, the claimant testified that he

refused to go the hospital or doctor at that time, thinking he

would be all right.  Although the claimant completed his shift,

the claimant testified that his manager instructed him not to do

anything else the rest of the evening.  The claimant testified

that he began to have extreme pain in his neck and left shoulder,

for which he took some aspirins.  

     Upon the claimant’s return to the motel room that night, in

Conway, he continued to experience extreme pain.  The claimant

testified that when he returned home, he went to a chiropractor,

and he sent him directly to a medical doctor, who sent him to a

specialist, an individual doctor, there in Cape Girardeau.  

     According to the claimant, his team leader kept calling him

wanting to know how he was doing and whether he was able to

return to work.  The claimant testified that he continued to work

for Professional Remerchandising until December (3rd) of 2002. 

However, the claimant testified that during this period of four

or five months, he did what he could with his right hand, as he 

was mainly kept on light duty.  The claimant testified that the

doctor put him on pain tablets and antibiotics, but his health
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kept getting worse.  He testified that his pain was in his neck

and shoulder, and down his left arm.  

     The claimant testified that he treated with Dr. Newell and

Dr. Leesa Galatz, an orthopedic specialist for the shoulder.  

According to the claimant, Dr. Galatz practices at Washington

University, in St. Louis.  The claimant testified that while

under the care of Dr. Galatz, he underwent physical therapy

treatment.  

     He essentially testified that Dr. Galatz told him surgery

was the only option left since physical therapy did not help, but

she wanted to wait until after Christmas or New Year’s.           

 According to the claimant, he ceased employment with the

respondent-employer on December 3, 2002, because he was not able

to do anything, even light duty work.  He admitted to undergoing

surgeries on his shoulder, with the second one occurring on

August 14, 2003.  

     The claimant testified that during this time, he still had

pain in his neck and complained about it.  According to the

claimant, his neck kept getting worse and worse.  He testified

that his neck problem was found by Dr. Moore.

     Although the claimant was not certain when he first saw Dr.

Moore, he recalled it being after his second shoulder surgery. 

The claimant testified that Dr. Galatz told him to get to a pain

specialist, and so Dr. Newell set him up with the hospital/Dr.
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Moore, who practices at Southeast Hospital, in Cape Girardeau.  

     The claimant testified that Dr. Moore began giving him shots

in the neck and shoulder to freeze the nerves, but this did not

help.  After obtaining an MRI, he was sent to Dr. Cheung, who

wanted to perform surgery.  According to the claimant, Dr. Cheung

did not perform any further treatment, after he explained the

situation of him having no insurance.  The claimant testified

that Dr. Cheung told him, “No insurance, no –- no money, no

surgery.”

     He returned to Dr. Newell, and started looking for another

doctor, and they found Dr. Neill Wright.  The claimant testified

that he is a surgeon for the cervical spine, who practices at

Washington University, in St. Louis.  Prior to surgery, the

claimant testified that Dr. Wright examined him, sent him to

three other places for examinations, had MRIs done and sent him

to Dr. Moore.  

     The claimant denied having re-injured his neck or any

intervening trauma between July 2002, and the time that he saw

Dr. Wright.                

     With respect to his alleged neck injury, the claimant

admitted that his neck problems caused him difficulty in

functioning around his home, such as mowing the grass.  According

to the claimant, he was instructed not to drive long distances. 

The claimant further agreed that Dr. Wright eventually decided 
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to do surgery on his neck in June of 2006, at Barnes-Jewish

Hospital.  He testified that Dr. Wright performed an interior

fusion, which resulted in him being hospitalized for two days.  

     The claimant testified that he had lots of pain after the

surgery, but was told he was doing fine.  He further testified to

having undergone physical therapy treatment.  According to the

claimant, he progressively got better, but he still has numbness

that has never completely gone away.  The claimant essentially

testified that his hands are numb on awakening, as they feel as

though “they are asleep and like they have needles in them.”  He

also described problems and difficulty with picking things up. 

The claimant admitted to explaining this to Dr. Wright.  As a

result, he had an x-ray and MRI performed, which indicated

further surgery of the neck.               

     According to the claimant, Dr. Wright told him that he only

performed one of a three-part surgery.  He admitted that the

second surgery has not been performed because Medicare no longer

covers it at Barnes Hospital any more.  

     The claimant essentially admitted that Social Security found

him disabled effective January of 2003.  He admitted to being

Medicare eligible after a two-year wait.  According to the

claimant, Medicare paid the bills for his neck, but not for his

shoulder, because he did not have it during the this period of

time.  The claimant testified that he is not able to obtain
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surgery for his neck, from a financial point of view.  

     He admitted that he is willing to undergo surgery if

recommended.  The claimant testified that he continues under the 

care of a Dr. Bolin for his neck.  He testified that he is

located at St. Luke’s, in St Louis.  According to the claimant,

he was sent there by Dr. Wright after Washington University and

Barnes stopped taking Medicare.  The claimant testified that he

has seen Dr. Bolin four or five times.  He testified that Dr.

Bolin has been administering therapy and medications.  According

to the claimant, this treatment has not been very effective in

addressing his symptoms.  The claimant further testified that the 

therapy has caused some swelling.  Therefore, his family doctor,

Dr. Patterson has requested he quit it for a while.  

     According to the claimant, after Dr. Galatz finished

treating him for the shoulder, she suggested he go and get his

neck taken care of.  The claimant denied ever being released to

any kind of work by any doctor since his June 2006 neck surgery. 

However, he did admit that he had been released to normal

activities around the house, such as caring for his animals.  The

claimant testified that his doctor directed him not do any

lifting whatsoever or strenuous work.  He maintains that he has

zero lift-tolerance above his head.

     The claimant rated his pain to be an eight or nine on a

scale of 10.  He testified that he does not get very much sleep. 
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The claimant described his pain as burning and stinging from a

knot on the back his neck, down his arms.

     On cross examination, the claimant essentially admitted that 

he had a salvage business, but it is now closed.  The claimant

admitted that when his deposition was taken in 2005, he had not

undergone the neck surgery.  He testified:

Q.  So, you’re –- we’re in between the period of time
after your shoulder surgery and before your neck
surgery, and during that period of time you worked a
little bit or not?

A.  No.  I’ve never worked since then.

Q.  You told me you had a salvage business.

A.  My wife was buying and reselling metal, but I
didn’t work.

Q.  You told me you drove a truck and you loaded it -–

A.  Well, they let me drive a truck a little bit, but I
–- we usually hired a guy to take it out.

Q.  Well, then that’s working I guess.  You got paid
for doing some of that.

A.  I got a [sic] paid?  I didn’t get paid.

Q.  Your wife got paid.

A.  There wasn’t any money there.  When she got
through, there wasn’t any.

Q.  Okay.  Did you have –-

A.  Now, I did sell my merchandise that I had before
that.

Q.  Okay.

A.  I had it hauled off and sold it.
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Q.  Had you done any other – do any other work in
between?

A.  I –- no, sir.

Q.  Is that when you got on Social Security Disability?

A.  Yes.

     The claimant admitted that when he had the accident, all of

his problems were on the left side of his neck, (left)arm, and

(left) and shoulder.  However, he admitted that it changed to his

right arm in March of 2006, although in May of 2005, he had

complained of his left arm, shoulder and neck.  According to the

claimant, his right arm started swelling up because a nerve was 

pinching it.  

     He testified:

Q.  So what happened to your right arm?

A.  He said it was -- he said it was pinching a nerve.

Q.  What was?

A.  My neck.  The nerve was pinching –-

Q.  Well, we know it was on the left side, but what
about the right side?

A.  He said it was pinching that nerve, too.

Q.  But this happened all of the sudden in 2006?

A.  Well, I had to wait a year before I got insurance. 
From the time I went to that pain rehab program, and
after I applied for Medicare -- or after a I applied
for Social Security, I had to wait a year then before I
had insurance through them.

Q. Well, even Dr. Wright in his report says he last saw
you May of 2005, but since then, you’ve developed



13

symptoms in your right arm.

A.  Yes.

Q.  So this is something that developed later?

A.  My right arm?

Q.  Yes.

A.  Well, yes, but -- you mean after the surgery or
before?

Q.  Well, this is before the surgery.  This was in --

A.  Yeah.  My right arm started swelling before he did
surgery.

Q.  That’s right.

A.  But it’s not now.

Q.  That’s what I’m getting at.  Okay.

A.  They took that out --

Q.  You did surgery --

A.  When he did surgery, them knots went away on my arm
and everything.

Q.  When he did surgery --

A.  Yeah.

Q.  -- it was to correct this problem with your right
arm?

A.  My neck, he told me.  It was to replace the disc in
my neck.

Q.  Okay.  Maybe I am not making myself clear.  Before
March of 2006, all these reports say you were
complaining about the left part of your neck and your
left arm and your left shoulder.

A.  Yes.  Uh-huh.
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Q.  In March of 2006, “Since the last time I saw him he
has developed progressive symptoms in his right arm.” 
So that came on four years later after this accident?

A.  Well, whenever that nerve started pinching in my
neck, my arm started swelling and stuff.  

     The claimant admitted that something was going on different

from what was going on after he had the injury, as he had right

arm symptoms because of a pinched nerve in his neck.  In an

attempt to explain the right arm symptoms, which appeared some

four years later, the claimant testified that “It was all

together.”  According to the claimant, he was hanging on with his

right arm when he caught the steel.  He denied having injured his

neck or being in an accident since.  

     He admitted that after his neck surgery with Dr. Wright, he

got better, as his previous right arm pain had resolved. 

However, according to the claimant, when he went back to him, he

was having pain in his hand, and numbness and tingling of the

hands.            

     The claimant admitted that he is seeing Dr. Bolin for his

neck.  According to the claimant, now C6/7 needs to be fused.  

The claimant testified:

Q.  Do you think that every - - all these levels of
your neck have anything to do with this accident back
in 2002?

A.  Well, they said it did.  It’s on the paper.  The
doctor said it did.

Q.  C6 and C7?
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A.  Yeah.

Q.  Who said it did?

A.  Dr. Cheung, Dr. Neill Wright.

Q.  You’ve got degenerative disc disease in your
cervical spine; is that right?  Spondylosis?

A.  If it’s down, yes.

Q.  And you understand that’s something that’s not
caused by an accident?

A.  Well, I understand that, but they said the accident
aggravated it or something.

Q.  Okay.  And --

A.  The way they explained to me, when I had the
accident, it bursted the disc.  And they said at my age
it would - - they wouldn’t grow back or something.  It
bulged the disc.

Q.  Okay.  But, now, you said you’re considering having
another surgery?

A.  Well, they said that’s the only way I can get the
pain out of my hands.

     Upon being questioned by the Commission, the claimant

admitted that he underwent surgery for his neck on June 12, 2006,

and to being released from care on December 13, 2006.  The

claimant admitted that it was not until 2004 that he realized he

had a neck problem, which was after his shoulder surgery with Dr.

Galatz.  According to the claimant, around October 19, 2004, Dr.

Moore told him he could not do any more for him.  

     With respect to his symptoms, the claimant testified that he

had symptoms in his right hand in 2006.  He testified that they
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operated on C4,C5, and C6 and that alleviated the right hand

symptoms. 

     The claimant’s wife, Amelia Mayberry, gave testimony during

the hearing.  She denied that the claimant had any prior problems

with his neck or shoulder.  

     Mrs. Mayberry admitted to being on site and witnessing the

incident.  With respect to the incident, she testified:

A.  Well, we were -- we were doing this reset and buy
back and I was basically in charge at that point of
doing the buy back stuff.  And I was in the computer
looking to see what we had and what numbers didn’t
match up.  So they went looking -- Don and the -- our
boss --

Q.  Okay.

A.  -- went looking for these items, and they did find
them up on a top shelf in the Lowe’s store.  And I was
basically down on the -- on the floor in the same aisle
that they were on with another couple that was also
doing buy back, and we were counting merchandise and
everything.  And then all of a sudden, I heard them
yell.

Q.  Who’s they?

A.  Don and his boss.

Q.  And that’s the team leader?

A.  The team leader.

Q.  All right.

A.  Yeah.

Q.  And yell about what?

A.  That they were losing control of the one package of
-- it was sliding off the shelf because when they
turned it to let it go, and then it started to come
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down.  And they didn’t want it to hit us - -

Q.  I understand.

A.  -- because we were underneath counting other
merchandise.

Q.  All right.  And, so, I guess you looked up.

A.  Yes.

Q.  And what did you see?

A.  Well, I saw him kind of hanging there, and he
looked terrible.

     She agreed that the claimant was able to complete his shift. 

However, Mrs. Mayberry testified that when the claimant got back

to the hotel, he was not using his left arm the way he should

have been using it.  She gave extensive testimony concerning the

problems with his left arm/shoulder and the treatment that

ensued.  She admitted to quitting her teaching job and going to

work for the respondent-employer.  

     Mrs. Mayberry testified that she was unaware of the claimant

ever re-injuring either his neck or shoulder after the injury.

     On cross examination, Mrs. Mayberry testified:

Q.  Okay.  When did you become aware that he was having
this problem with his right arm?

A.  He’s always had it.

Q.  That’s not what the medical report said.

A.  Let me tell you - - when you have an injury in your
neck and your arm and you’re hanging by a rafter and
you’re pulling with 150 pounds, it’s going to affect
everything.
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Q.  You weren’t injured on that day, were you?

A.  I was there.  I saw it.

Q.  And he was -- injured his left arm the way I
understand it.

A.  Yes.  And it’s in the reports - - if you look, it
also has the right one - - that there was a small tear.

Q.  Okay.  I don’t understand what you’re talking
about, now.  A small tear of what?

A.  His rotator cuff.

Q.  Okay.  I’m talking about the neck.  I’m talking
about in 2006 when he went to the doctor and said - -
since the doctor last saw him in 2005, he’s got
symptoms in his right arm.  Is that when he went to the
doctor and had the neck surgery after these symptoms in
his right arm appeared?  He was telling us about the
knots.  Did you see those?

A.  Yes.

Q.  And did they appear in 2006, like this doctor said?

A.  I’m not exactly sure when they happened, but he’s
had the problems on everything since 2002.

Q. Right.  Everything that’s happened to him has
happened since 2002.   But we’re talking about the
right arm symptoms happened in 2006; is that when you
saw them?

A.  I saw the knots then, yes.

Q.  Okay.                                          

     A review of the medical evidence of record shows that 

the claimant underwent evaluation at the Bollinger County

Chiropractic Clinic on September 5, 2002.  Dr. Beverly Peters

wrote: “Pt is presenting for pn in the uper t/s and c/s, as well

as R sided shoulder pain.  Pt states that shelving fell on him at
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work a few weeks ago.  He has been having continuing pn since

that time.”  Among other things, the claimant was noted to have

fixation and tenderness in the, “T/s at T3-5, and c/s at C3-4. 

She assessed the claimant with, “shoulder sprain/strain, c/s and

t/s sprain/strain.”  

     An MRI of the neck performed on October 25, 2002, revealed

in part, that: 

... At C4-C5 there is a diffuse bulging annulus and
osteophytes with mild canal stenosis without cord
compression.  There is mild bilateral foraminal narrowing. 
At C5-C6 there is mild bilateral foraminal narrowing, right
greater left, due to osteophytes.  There is a bulging
annulus with ventral thecal sac flattening and canal
stenosis.....   

     
     On November 22, 2002, the claimant was seen as a new patient

of Dr. Leeza Galatz.  At that time, the claimant complained of

pain over his trapezius in the center of the base of his neck

over his  shoulder with burning pain throughout the posterior. 

She noted that the claimant had brought with him an MRI of the

neck which showed, “mild herniated disc at C4-5 and a large

herniation at 5-6.  Regarding a treatment plan, Dr. Galatz noted

that in addition to the small tear, the claimant may have had

some involvement from his neck as well.

     The claimant was seen by Dr. Richard Moore on October 18,

2004 due to chief complaint of continued left shoulder pain after

two surgeries.  He also complained of numbness in the left arm

and hand.  Dr. Moore assessed the claimant with, “left shoulder
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osteoarthritis, left shoulder myofascitis, and left cervical

radiculopathy.”     

     On January 26, 2005, the claimant was seen by Dr. Moore for

follow-up care of his symptoms.  At that time, he noted that the

claimant had left arm radiuclopathy.  The claimant complained of

his hand “going to sleep,” and cold hands.  He noted that the

claimant’s MRI showed cervical spurring and multilevel

spondylosis at C3-4 through C6-7, some canal stenosis, bulging

disks and osteophytosis.  His assessment included, “left shoulder

osteoarthritis and left cervical radiculopathy,” which were

treated with a cervical epidural steroid injection and left

shoulder injection.

     Dr. Moore diagnosed the claimant with “cervical

radiculopathy with improved symptoms,” on February 14, 2005, for

which he prescribed medications, with a return visit in two

weeks. 

     The claimant underwent an MRI on February 18, 2005, with the

following impression:

1.  Cervical spondylosis, similar to 25 October 2002. 
There are disk/osteophyte complexes at each level from
C3-4 to T1-2.

2.  Mild central canal stenosis at C4-5, C5-6, and C6-7
with slight anterior flattening of the cervical spinal
cord but no cord edema, syrinx, or myelomalacia.

3.  Multilevel neuroforaminal narrowing.  (C3-4: Mild
bilateral narrowing.  C4-5: Mild to moderate bilateral
narrowing.  C5-6: Marked right and moderate left
narrowing.  C6-7: Minimal left narrowing.)
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     Dr. Charles Cheung reported the following impression on

April 11, 2005:

This gentleman has C6 radiculopathy on the left side
but he has multiple level spinal stenosis.  Mr.
Mayberry’s condition is what we call aggravation of a
pre-existing condition.  I think that Mr. Mayberry has
evidence of foraminal stenosis at the multiple levels. 
However, because of the fact that his right hand was
supporting and overhead and his left hand was grabbing
a heavy beam that was dropped causing his C6 nerve root
to be stretched also and therefore causing swelling of
the C6 nerve root against the osteophyte.  The swelling
itself precipitated a vicious cycle that caused him to
have an intractable C6 radiculopathy.  This gentleman
has failed all forms of conservative treatment.

     On May 26, 2005, the claimant was seen by Dr. Richard Neill 

Wright due to neck pain.  He wrote:

I agree with Ms. Dresner’s assessment above.  I
performed a directed history and physical examination
and reviewed the pertinent radiographic studies.

Briefly, Mr. Mayberry is 61-year-old right-handed
gentleman who injured himself at work.  He reached down
to grab a falling object and he severely wrenched his
left shoulder.  He suffered a rotator cuff injury of
his left shoulder, requiring two operations by Dr.
Galatz in the Department of Orthopedic Surgery here at
Washington University.  He still has some significant
shoulder problems.  In addition he has continued neck
pains.  He describes pains in the back of his neck,
both in the midline and paraspinal muscles radiating to
both shoulders.  He occasionally has radicular pains
into his left arm.  He denies any weakness or numbness
of his extremities.

He has had extensive conservative treatments directed
at his left shoulder including Cortisone injections,
physical therapy and anti-inflammatories, but he has
not had any conservative treatments directed at his
neck.  He has had a single injection into his neck, 
which sounds like a blinded Epidural without the benefit 

     of fluroscopy.  He has not had any physical therapy of his   
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     neck and he is not currently taking anti-inflammatories.

                         * * *

REVIEW OF X-RAYS: A [sic] MRI scan is available for
review.  The film is available for review, as is the
report by Dr. Croyle.  It is the impression of Dr.
Croyle that there is cervical spondylosis with a disc
osteophyte complex at each level from C3-4 to T1-2. 
There is mild central canal stenosis at C4-5.  C5-6 and
C6-7, but no cord edema, syrinx or myelomalacia.  There
is multilevel neuroforaminal narrowing bilaterally.

IMPRESSION:
1.  Degenerative disc disease of the cervical spine.
2.  Cervical strain.

PLAN: I had a long discussion with Mr. Mayberry and his
wife regarding his history, findings on examination, as
well as the results of his imaging studies.  Mr.
Mayberry has had several years of neck pains.  These
are primarily inflammatory in origin.  He has a normal
neurological examination.  MRI scan reveals diffuse
degenerative changes, but no cord compression or
herniated disc.

Although, Mr. Mayberry has had these symptoms for a
long time, he really has not had any conservative
treatment.  I would like to send him to the physiatrist
here for evaluation and treatment for conservative
management of his neck strain.  I would also like to
start him off with some physical therapy directed at
his neck, as well as start him on Mobic as an anti-
inflammatory.  Mr. Mayberry expresses understanding of
this plan and all his questions were answered to his
satisfaction.  I will refer him over to Orthopedics for
the physiatrist to evaluate and treat.

     The claimant saw Dr. Wright for a follow-up visit on March 

22, 2006.  He wrote:

Mr. Mayberry returns to see me today.  This is his
first visit since his initial consult in May of 2005. 
At that time, he was primarily having left arm pains
and numbness, as well as neck pain.

Since then, he has developed progressive symptoms into
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his right arm.  He has a pain in his right neck,
extending down his arm primarily into his second and
third fingers.  He has an occasional numbness in the
same distribution, as well as a feeling of weakness and
he occasionally drops things.  He has occasional pains
in the left side still, but has more of a problem with
numbness in that arm in the same distribution.  He also
has occasional subjective weakness of the left.

He has some burning and tingling of his right foot.

                       *  *  *   

IMPRESSION & PLAN: I think Mr. Mayberry has had
progression of his cervical degenerative disc disease. 
I would like to obtain a new MRI scan as it has been
over a year since his last one.  I have given him a
prescription to have this done in Cape.  I have
discussed with him that I think it is likely that he
may need surgical intervention at this time, given his
progressive and objective findings.

     An MRI of the cervical spine was performed on March 30, 

2006, with the following impression:

1.  Multilevel, degenerative spondylosis with mild C4-5
and C5-6 central spinal canal stenosis.  No cord
deformity.

2.  Small broad based left C6-7 paracentral disc
protrusion does not significantly narrow the central
spinal canal.

3.  Multilevel foraminal stenosis due to a combination
of endplate osteophyte, facet and uncovertebral
hypertrophy as described level-by-level.

4.  Small disc protrusion at T2-3 appears to contact
the ventral cord, but does not contribute to
significant canal stenosis.

5.  Multilevel facet arthropathy.

6.  Sphenoid and left maxillary sinus muoosal
thickening.

     On April 27, 2006, Dr. Wright saw the claimant for a return-
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visit to discuss his MRI.  The claimant had continued complaints

of symptoms primarily in his right arm, although he had some in

his right as well.  Dr. Wright noted that the MRI showed

“spondylosis at C4-5 and C5-6 with foraminal narrowing, as well

as some compromise of the thecal sac.”  He proposed continued

conservative treatment or operative intervention, in the form of

a two-level anterior cervical discectomy and fusion at C4-5 and

C5-6.    

     On June 12, 2006, the claimant underwent surgery of neck of

on June 12, 2006, with Dr. Wright.  On July 12, 2006, the

claimant saw Dr. Wright for a follow-up visit.  At that time, the

claimant was one month-status post a two-level anterior cervical

discectomy and fusion.  He was doing well.

     The claimant returned to see Dr. Wright on September 13,

2006.  He was then three months out from anterior diskectomy and

fusion.  At that time, he noted that the claimant continued to

improve.  Specifically, he noted that the claimant neck pain was

improving and that his previous arm pain had resolved.       

     Dr. Wright saw the claimant for a follow-up visit on

December 13, 2006.  He wrote, in pertinent part:

HPI
DONALD MAYBERRY returns to see me today.  He is now 6
months out from anterior diskectomy and fusion.

Since his last visit, he is doing well, but has new
complaints.

Their previous neck pain has resolved.
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Their previous right arm pain has resolved.
Over the past month, he has developed minor pains in
his left neck extending down his arm in a C7
distribution.  He has no weakness of the left arm.  He
has a mild, intermittent numbness in a C7 distribution.

Surgery was recommended on his shoulder, but he has
deferred this for now.       

                              * * *
His assessment was “cervical radiculopathy at C7 nerve root 

left.”  Dr.  Wright was pleased that the claimant was doing very 

well with improvement in the right arm symptoms.  Dr.  Wright’s 

plan included the following:

I am pleased to see that DONALD MAYBERRY is doing very
well with improvement in their right arm symptoms.  He
has gone on to a solid fusion at both C4/5 and C5/6.

He has new symptoms attributable to C6/7 on the left. 
His exam is normal.  This is a mild nuisance for him. 
I have discussed the options of doing nothing, physical
therapy, selective nerve root injection at C6/7 on the
left, and even surgery.  Given his normal exam and mild
complaints, he has elected to do nothing at present.

He will call me if his symptoms worsen, or if he would
like to consider other options.

     The claimant filed a Form C on December 9, 2003 where he 

alleged an accident date of July 29, 2002.  He essentially 

reported having injured his left shoulder when he tried to catch 

a bundle of steel shelving from the top shelf as it was falling 

to the ground.  He also noted during this incident, he pulled and 

jerked his shoulder, neck and arm.         

                          ADJUDICATION 
A.  Compensability

     Ark. Code Ann.§ 11-9-102(4)(A)(i) defines "compensable 
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injury":

(i) An accidental injury causing internal or external        
physical harm to the body or accidental injury to            
prosthetic appliances, including eyeglasses, contact         
lenses, or hearing aids, arising out of and in the

     course of employment and which requires medical 
     services or results in disability or death.  An injury 

is “accidental" only if it is caused by a specific 
accident and is identifiable by time and place of 
occurrence[.]

     
     A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i).   

     On the basis of the record as a whole, I find that the

claimant proved by a preponderance of the evidence that he

sustained a compensable specific incident injury to his neck,

during and in the course of his employment with the respondent-

employer, on or about July 24, 2002.  

     The instant claimant credibly testified he sustained an

accidental injury to his neck in July of 2002, when he grabbed

steel shelving (weighing approximately 150 pounds) with his left

arm to keep it from falling to the floor.  The claimant’s

testimony demonstrates that he supported himself with his right

hand.  His account of the incident is credible and corroborated

by the medicals.   The claimant also testified that he reported

the incident to his manager immediately afterwards.  This

incident was also observed by his team leader, and his wife, who
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testified during hearing.  

     Additionally, when the claimant reported his injury on the

Form C, in December 2003, he reported an injury to his left

shoulder and arm, and neck.

     In fact, the medical evidence demonstrates that when the

claimant sought medical treatment as early as September 2002, he

complained of both, left shoulder pain and neck pain.  Also, when

the claimant sought treatment from Dr. Galatz, on November 22,

2002, he gave a history of having injured himself at work.  At

this time, Dr. Galatz noted that although the claimant had a

small tear (rotator cuff tear), he may have had some involvement

of the neck as well.  

     Thereafter, the claimant continued to complain primarily of

left shoulder pain, along with neck pain.  However, the

claimant’s testimony and medical records demonstrate that

although the claimant had ongoing complaints of the neck, the

primary focus of treatment was initially geared at resolving his

left shoulder problems.     

     The claimant and his wife credibly testified that prior to

this incident, the claimant had not complained of any symptoms

with his neck, nor had he ever sustained an injury or received

treatment for his neck.   

     Here, the record contains objective medical findings of a

compensable neck injury, which include, but is not limited to,

the MRI of October 25, 2002, namely, “a diffuse bulging annulus
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at C4-C5, and at C5-C6, there was a bulging annulus with ventral

thecal sac flattening and canal stenosis.”  This MRI, also

demonstrated osteophytes at the aforementioned levels (see above

MRI findings).  However, on April 11, 2005, Dr. Cheung opined

that the claimant suffered an aggravation of a pre-existing

condition (see full discussion above).  Ultimately, the claimant

underwent surgery on June 12, 2006, with Dr. Wright, in the form

of a two-level anterior cervical discectomy and fusion at C4-5

and C5-6. 

     While I recognize that the claimant’s initial complaints

involved the left side/arm, and then progressed to the right arm,

in medical notes dated April 11, 2005, Dr. Cheung explained the

mechanics of the injury affecting both the left and right arms

(his right hand was used for support and overhead, and his left

hand was grabbing the heavy steel), wherein the C6 nerve root was

stretched, thereby causing swelling of that root against the pre-

existing osteophyte.  According to Dr. Cheung, the swelling

itself precipitated a vicious cycle that caused the claimant to

have an intractable C6 radiculopathy.      

     Therefore, considering the nature of the claimant’s specific

incident wherein he grabbed steel weighing approximately 150

pounds with his left hand, while supporting himself with his

right hand; his lack of documented neck problems prior to the

incident; and the persistent nature of his neck problems after

the incident, I find that the claimant has established that his



29

neck injury arose out of and in the course of his employment, and

that injury has caused internal harm to the body which required

medical services and resulted in a period of temporary

disability.  The accidental injury was caused by a specific

incident identifiable by time and place of occurrence.  The

claimant established a compensable neck injury by medical

evidence supported by objective findings not within his voluntary

control. 

     Therefore, due to all of the foregoing reasons, I find that

the claimant has established by a preponderance of the evidence

all of the elements necessary to establish a compensable neck

injury while working for the employer-respondent in July 2002.    

B. Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  

     The claimant must prove by a preponderance of the evidence

that he is entitled to the requested treatment.  Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153 (2003).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).

     The instant claimant proved by a preponderance of the

evidence that all of the treatment of record was reasonably
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necessary in connection with his compensable neck injury,

including, the surgery performed by Dr. Wright.   

C. Temporary Total Disability Compensation

     An injured employee is entitled to temporary total

disability compensation during the time that he is within his

healing period and totally incapacitated to earn wages.  Arkansas

State Highway and Transportation Department v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).

     I find that the claimant has sustained his burden of proving

that he is entitled to temporary total disability compensation

from June 12, 2006 until December 13, 2006.

     Here, the claimant underwent neck surgery on June 12, 2006. 

Thereafter, he continued under the care of Dr. Wright.  On

December 13, 2006, Dr. Wright noted that the claimant was doing

very well.  He also opined that the claimant had gone on to “a

solid fusion at both C4/5 and C5/6.”  Although the claimant had

new symptoms attributable to C6/7 on left, his exam was normal.   

    As a result, the claimant was given several conservative

treatment options, including surgery.  However, given his normal

exam and mild complaints, the claimant elected to do nothing at

that time.  Therefore, Dr. Wright instructed the claimant to call

if his symptoms worsened or if he wished to consider other

treatment options.  

     There are no subsequent medically documented complaints or
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treatment pertaining to the claimant’s neck injury.  The

preponderance of the evidence therefore indicates that the

claimant reached the end of his healing period no later than

December 13, 2006, the date that he last saw Dr. Wright, at which

point, he pronounced that the claimant’s fusion was solid.       

Temporary total disability cannot be awarded after the claimant’s

healing period has ended.  Trader v. Single Source

Transportation, Workers’ Compensation Commission E507484

(February 12, 1999).

     Under these circumstances, I find that the claimant proved

that he remained within his healing period and was totally

incapacitated from earning wages from June 12, 2006, through and

continuing until December 13, 2006.          

D.  Attorney’s Fee

     The parties stipulated that this claim for benefits

pertaining to the claimant’s neck injury has been controverted in

its entirety.  

     Therefore, I thus find that the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to the claimant, pursuant to Ark. Code

Ann. §11-9-715.

          FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.
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Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including July 24, 2002.

3.  Claimant’s temporary total disability rate is 
         $425.00, and his permanent partial disability rate is 
         $319.00.

     4.  This claim has been controverted in its entirety.

5.  The claimant proved that he sustained a compensable      
    injury to his neck, during and in the course of his      
    employment with respondent-employment, on or about July  
    24, 2002.

6.  The claimant proved by a preponderance of the evidence   
    his entitlement to all of the medical treatment of       
    record for his neck. 

7.  The claimant proved his entitlement to temporary total   
    disability from June 12, 2006 until December 13, 2006.

8.  The claimant’s attorney is entitled to a controverted    
    attorney’s fee on the indemnity benefits awarded herein. 
     
9.  All other issues are reserved under the Act.  

                               AWARD

     The Respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the
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carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/ml 
    
 


