
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F413376

FIDELIA MARTINEZ CLAIMANT

WAYNE FARMS, LLC RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED DECEMBER 15, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JAMES PATE, Attorney at Law,
Russellville, Arkansas.

Respondents represented by the HONORABLE BETTY J. HARDY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Russellville, Arkansas on October 15,

2009.  A prehearing conference was held on August 5, 2009 and an order was filed the

same date.  A copy of the prehearing order was marked as Commission Exhibit No. 1

and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable September 30, 2004,
injury.

2.  The compensation rate for temporary total
disability is $248.

3.  A change of physician order entered on August
27, 2008, changed doctors to Dr. Danny Aquilar.

 The claimant contends she is entitled to additional medical benefits, to include

foot surgery, and temporary total disability benefits associated with the surgery and

attorney’s fees.
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Respondents contend that the surgery is not causally related to the September

2004 work-related injury.

ISSUES TO BE LITIGATED

1.  Additional medical, to include surgery.

2.  Temporary total disability benefits associated with the surgery.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable September 30, 2004, injury.

2.  The compensation rate for temporary total disability is $248.

3.  The claimant has proven by a preponderance of the evidence that the

additional medical, to include surgery as recommended by Dr. Aquilar, is reasonable

and necessary and related to the September 30, 2004, compensable injury.  

4.  Respondents are responsible for the reasonable and necessary medical, to

include surgery.

5.  If the claimant pursues surgery, there will be some temporary total disability

benefits that would follow.
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6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 45 years old, injured her foot on September 30, 2004, when a

chute weighing about 70 pounds fell on her foot.  The claimant had a previous work

accident on March 22, 2002, when a stool fell hitting her foot.   She was off work for

one to two months for the 2002 injury and then returned to her regular job.  

According to the claimant, her job after the 2002 injury required her to work with

water hoses, climb ladders, and run around washing and working fast.  The claimant’s

left foot was not restricting her work.

The claimant testified that after her 2004 injury, she had pain going up to her left

hip.  The claimant now works in deboning and stands on concrete during her shift.  The

claimant wears a brace on her foot prescribed by Dr. Jason Reel.  The claimant

testified her foot at the end of the day is swollen and sore and is painful.  The left foot

swells at the top and ankle.  The claimant lays down when she gets home and elevates

her foot.

The claimant testified she tried a steroid injection and that relieved her pain for

two weeks only.  The claimant testified she wants to get well so she can continue to

work.

Under cross examination, the claimant verified that she fell at a store in June
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2005 and missed approximately two months’ work.  The claimant testified that she no

longer volunteers for extra work duty.  The claimant testified that she has pain at the

bottom of her foot, on the top and the ankle.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

Treatment intended to reduce or enable a claimant to cope with chronic pain

attributable to a compensable injury may constitute reasonably necessary medical

treatment within the meaning of Ark. Code Ann. §11-9-508(a).  See, Chronister v.

Lavaca Vault, Full Workers’ Compensation Commission, June 20, 1991 (D704562). 

The claimant has proven that the surgery recommended by Dr. Aquilar is

reasonable and necessary for further treatment of her compensable injury.  The

claimant has an admittedly compensable injury and has received medical care, to

include a December 8, 2004, surgery for removal of a soft tissue mass and treatment of
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a compression fracture.  The claimant was placed in a foot brace for her return to work. 

The claimant continued to complain of pain, swelling and numbness in her left foot

following the surgery.

The claimant was released at maximum medical improvement on May 4, 2006,

and assigned a 20% permanent impairment rating.  On July 19, 2006, Dr. Jason Reel

wrote in his letter about the claimant:

. . . She still has instability of the lateral midfoot, continued
recurrent swelling to fracture site, continued pain into the left
foot, hip & knee.  These concerns are known complications
of tarsal fractures.  Complications to be expected in the
future could result in chronic pain, increased arthritis, and
even lead to the need for eventual fusion of the joints. . . .  

The claimant saw Dr. Reel again on January 25, 2007, with complaints of

instability of the ankle and chronic pain with increased standing.  Dr. Reel prescribed

Mobic.

The claimant changed doctors on August 27, 2008, to Dr. Danny Aquilar;

however, he first examined the claimant on August 23, 2007.  Dr. Aquilar testified in his

October 12, 2009, deposition that the claimant had some arthritic changes in the

anterior process of the calcaneus right in the subtalar joint area as well as left ankle

instability and some spurring of the talus.  She has tried NSIDS, anti-inflammatories,

medicine, bracing and orthodics and she continues to have chronic pain and that is why

he has recommended surgical correction.  Dr. Aquilar recommended cleaning the

arthritis out of the joint and taking some of the bone out to give a bigger space for the

joint.  If this procedure does not correct the problem, the other option is fusing the joint. 
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Dr. Aquilar has seen the claimant most recently two times in 2009, but has followed the

claimant since August 2007.

Dr. Aquilar was questioned in his deposition about the 2002 injury versus the

2004 foot injury.  Dr. Aquilar elaborated:

Well, when you initially have a tear and it scars, it’s much
easier to tear that scar area then [sic] it would be to tear,
let’s say, a ligament that hasn’t been torn before.  (D., p. 19,
lines 23-25.)

I found the claimant presented credible testimony about her work injuries and

her current problems.  The claimant has had two work injuries to the same foot.  She

successfully returned to work following the first foot injury but has continued to have

pain, swelling and problems following the second work injury.  Dr. Aquilar opined that

the claimant’s current condition is trauma-related and not a progressive condition.  Dr.

Aquilar also opined that a twisting injury is consistent with the claimant’s current foot

problems and he recommends surgery to correct the problems.  I give his opinion great

weight and find the additional medical, to include surgery, is the responsibility of

respondents and the treatment is related to the September 30, 2004, compensable

work injury.  Dr. Aquilar’s opinion does not differ from Dr. Reel’s opinion of July 19,

2006, where he discussed future complications from a tarsal fracture.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical, to include surgery as recommended by Dr. Aquilar, is reasonable and

necessary and related to the September 30 2004, compensable injury.  Respondents
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are responsible for the reasonable and necessary medical, to include surgery.  If the

claimant pursues surgery, there will be some temporary total disability benefits that

would follow.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


