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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F706994

RENA MANCIL, EMPLOYEE CLAIMANT

SCHWAN FOOD COMPANY, EMPLOYER                          RESPONDENT
                                 
HARTFORD INSURANCE COMPANY,
SPECIALTY RISK SERVICES, CARRIER/TPA                   RESPONDENT
                 

                  OPINION FILED OCTOBER 13,2009

Hearing was held before Administrative Law Judge Chandra Hicks, 
in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable C. Michael White,
Attorney at Law, North Little Rock, Arkansas.  

Respondents were represented by The Honorable Randy P. Murphy,
Attorney at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 12,

2009, in Harrison, Arkansas.  A Prehearing Order was previously

entered in this case on March 4, 2009.  This Prehearing Order set

forth the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

these are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including June 25, 2007.

3.  The claimant’s average weekly wage at the time of her

alleged injury was $590.00.  Her temporary total disability rate

is $394.00, and her permanent partial disability rate is also

$296.00.

4.  This claim has been controverted in its entirety.

5.  All other issues are reserved under the Act. 

6.  The claimant did not injure her back in Chicago. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Compensability.

2.  Medical benefits.

The claimant’s and the respondents’ contentions, as set out in

their response to the Prehearing Questionnaire, are hereby 

incorporated herein by reference.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of March 4, 2009, the

claimant’s Response to Prehearing Questionnaire, and respondents’

Response to Prehearing Questionnaire, were all marked as

Commission’s Exhibit No. 1.  The claimant’s Medical Packet was

marked as Claimant’s Exhibit No. 1.  The respondents’ Medical

Packet was marked as Respondents’ Exhibit No. 1.  The Form AR-N
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was marked as Respondents’ Exhibit No. 2.  The Recorded Statement

of Claimant was marked as Respondents’ Exhibit No. 3.  Patient’s

Progress Report and SOAP Notes were marked as Respondents’

Exhibit No. 4.  

The following witnesses testified at the hearing: the

claimant, Mark Steven Mancil and Mike Gregory.   

                         DISCUSSION

     At the time of the hearing, the claimant was forty-two years

old.  She has a two-year degree in science and electronics.  She

received her associate’s degree from Southern Technical College

in Little Rock.  

     The claimant has prior work experience as a truck driver,

cashier, substitute teacher, sign maker, and in sales in various

jobs.  She began working for Schwan on June 1, 2006, as a route

driver wherein she went to residential locations and delivered

groceries and took new orders.

     She admitted to some prior back problems over some thirteen

years ago, in the form of a ruptured a disc.  The claimant

essentially admitted that if the medical records demonstrate that

she had a herniated disk a few years ago, that would be the

period of time that she is referring to.  According to the

claimant, she received treatment for her back, in the form of

physical therapy and chiropractic treatment.  The claimant also

did exercises and water aerobics.  She admitted that they
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recommended that she lose weight, which she did do.      

     The claimant testified:

Q.  Okay.  After you received this treatment, did you
continue to experience problems with your back?

A.  No.

Q.  Okay.  Did you reach a point where you were not
experiencing any problems with your back?

A.  Yes.  I mean, I would go years with no issues or
anything like that.

Q.  Would you receive any medical treatment at all, either
from a medical doctor or a chiropractor for your back?

A.  I have periodically gone to a chiropractic and gotten an
adjustment.

Q.  And this is all prior to your employment with 
     Schwan’s; is that correct?

A.  Yes.

However, the claimant denied that her prior problems with

her back in any way limited her activities.  According to the

claimant, while employed at Schwan, she started having more back

problems due to a fall on a driveway, while working in Clinton. 

The claimant recalled having fallen in early June or the last of

May.  She was unsure if this fall occurred in 2007.  The claimant 

testified that the driveway was a slanted concrete driveway with

rocks on top of it.  According to the claimant, she was walking

down the driveway after leaving a catalog on the door.

     The claimant maintains that after this fall, she experienced

a burning in her upper left thigh.  The claimant admits to having
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completed her shift, although she testified that she felt achy. 

According to the claimant, she took some Aleve and sat on a porch

with a lady for a while to calm herself down.  

     She denies having ever experienced this problem with her

left leg.  The claimant testified:

Q.  Did you report that incident?

A.  I went in and told Brian Keenar (phonetic) who was my
manager at the time that it had happened.  He laughed. 
That’s what we would do, the drivers, we’d go in and tell
what stupid thing happened that day and most of the time we
would just laugh it off or whatever, and that was that.

Q.  Okay.

A.  And then a couple of days later, I went to the
chiropractor because my back was bothering me.

Q.  And what was -- which chiropractor did you go to?

A.  Marvel.

Q.  Is there a reason why you didn’t formally file a
workers’ compensation claim at that time?

A.  I didn’t -- that’s not my character.  Never -- I mean, I
actually have -- had goals at Schwan’s.

Q.  What were your goals?

A.  I was hoping to be a manager.  Scott -- I can’t remember
his last name.  But he was our district sales manager at the
time, I believe was his title, had talked to me previously
that there would be another management position coming open
in our location soon.  And I was working toward a goal.  So
--

Q.  Okay.  And how would your aspirations of being a manger
[sic] affect your filing a workers’ compensation claim?

A.  I didn’t see -- I just -- I didn’t see the point of it. 
I didn’t understand the significance of what was happening. 
I just went and got a treatment and went back to my job.
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Q.  Okay.

     The claimant testified that she in fact when on vacation. 

According to the claimant, the treatment help over time.  She

testified that she felt better a couple of days later, but was

still experiencing problems with her back.  The claimant

testified her right hip began to hurt, which she believes was due

to her over-compensating.                      

        She admits to going on vacation wherein she went on a senior

trip to Chicago with her son’s choir.  The claimant maintains

that her back was hurting before she left on the trip and while

she was there.  She testified:

Q.  Okay.  While you were on this trip, did anything happen
to hurt your back?

A.  No.

Q.  Did the problems you were experiencing that you
described, did they affect your activities on the trip?

A.  For a while.

Q.  How did they affect them?

A.  I mean, I didn’t want to do a lot of extra walking or
activity because my back was hurting.

Q.  And you said they affected your activities for a while. 
Did there come a point where they didn’t affect your
activities?

A.  Well, yes, it smoothed out after a couple of days --

Q.  What do you mean by “smoothed down”?

A.  -- on the trip.  I felt better but by the end of the
trip, I was feeling better.
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Q.  Were you still experiencing any problems at all?

A.  No.  I came back and went back to work.

     She denied having hurt her back while in Chicago and to

having told anyone that she hurt her back while there.  The

claimant testified:

Q.  Okay.  You’ve testified to this incident in Clinton
prior to going to Chicago.  You’ve gone to Chicago.  You’ve
come back from Chicago and you returned to work.  Did
anything happen that you think affected your back after you
came back from Chicago?

A.  Well, I went to -- one of the weeks, I went [sic] Omaha,
Arkansas, and while I was there, sorry, I got bit on my
backside by a Bull Mastiff.

Q.  A dog, a big dog?

A.  Yes.

Q.  Was it a big dog?

A.  Yes.

Q.  Okay.  

A.  Scary dog.  

Q.  And my question was did anything happen that you feel
like affected your back and you’ve testified that a dog bit
you on your backside.  

A.  Yes.

Q.  How do you think that affected your back?

A.  Well, when he bit me, I jerked and so the -- I pulled --
I jerked at -- while he was attached to me and so that
pulled my back.

Q.  Okay.  He chomped down --

A.  Yeah.
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Q.  -- with his mouth on your -- on your backside --

A.  Right.

Q.  -- and you jerked.  Is that your testimony?  

A.  Yes.

Q.  Okay.  Did you feel anything at your back at that time?

A.  I actually was a one big adrenalin bundle at that point. 
I was shaking from head to toe.  Later, I did hurt.  I had
bruises for a month on my backside.

Q.  So when you say you were a big adrenaline flow, what was
your main interest or your main concern at the time this dog
was chomped down on you backside?

A.  Death.  I was afraid he was going to kill me.

Q.  Were you thinking about your back at that time?

A.  No.

Q.  Did you realize you were experiencing any problems with
your back after that?

A.  Yes.

Q.  How long after it was it after this incident occurred
that you realized that you were feeling something in your
back?

A.  Well, about three days I think it was after that, Mike
put me on a route, a truck that was --

Q.  Let’s get to that in a second.  Immediately after the
dog biting you and you were jerking away from it, you’ve
testified that you feel like that had an affect on your
back.  When did you start feeling something in your back
after that?

A.  Probably the next day.

Q.  Okay.  And what did you feel at that time?

A.  It hurt.
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Q.  Where did it hurt?

A.  In my lower back.

Q.  Okay.  Were you having any other physical problems in
your body?

A.  No.

Q.  Okay.  You testified earlier you had been having pain in
your leg.  Were you having any pain in your leg?

A.  No.

Q.  Okay.  And you just mentioned and I stopped you about
returning to work -- well, let me ask you this first.  Did
you report the incident with the dog to your employer?

A.  Yes.

Q.  Okay.  Did you make any other reports about the incident
with the dog?

A.  Yes.

Q.  Who did you make a report to?

A.  Sheriff here in Boone County.

Q.  And then you also -- did you miss time from work because
of that incident?

A.  No.

Q.  But you ultimately returned back to work.

A.  Right.

Q.  And I think you said it was a couple of days later?

A.  A couple of days later, Mike put me on a truck.

Q.  Okay.  And what’s the issue with the truck?

A.  The truck had -- did not have proper railing.

Q.  Okay.  And --
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A.  And I told him that.

Q.  -- before he put you on that truck, what kind of
problems were you having with your back?

A.  I mean, it was still a little tender, but I was -- I was
taking Aleve and going to work.

     The claimant admitted that the boxes she was required to

lift weighed less than a pound to maybe four pounds, but

sometimes there were multiple boxes in a bag to take to a home.   

According to the claimant, these boxes were in different

compartments of the truck and she was required to climb on the

truck and get them.  She testified that this normally involved

stretching and reaching.  

    With respect to the railing, the claimant testified that the

truck did not have proper railing around the sides where she had

to go and get the food out of the truck.  Specifically, the

claimant testified:

Q.  -- when you say railing, I’m thinking of a railing
that’s behind you that rises up?

A.  No.

Q.  What are you talking about when you talk about a
railing?

A.  A platform to stand on.

Q.  So you’re actually talking about the platform that you
stand on.

A.  Yes.

Q.  So there was no platform in certain parts of the truck?

A.  Right.
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Q.  Okay.  So how far -- you would have to -- how would you
reach the product if there was no way to -- no place to
stand?

A.  It was very difficult and in that week, three separate
times, I almost fell off the truck.

Q.  And what do you mean when you almost fell off the truck?

A.  I would catch myself with whatever I could catch myself
with whether it be my head, my fingers, whatever, to keep
from falling.

Q.  Okay.  When you say you catch yourself, does that mean
that you were about to fall?

A.  Yes.

Q.  Did you ever fall?

A.  I managed to stay on the truck all -- I mean, I didn’t
ever fall off the truck, but I did fall to the point where I
was only balancing with my head on the side of the truck at
one point.

Q.  Would you have your hand on the truck at that time?

A.  I had two fingers in the little place that keeps the
door locked when you’re driving down the road.

Q.  So you’d have two fingers and your head holding you on
the truck?

A.  Yes.

Q.  Would you feet be --

A.  My feet were on the truck, yes.

Q.  Okay.  What would your feet be against?

A.  They were on -- they were on the rail that was over --
I’d be at an angle.  It’s hard to explain.

Q.  Okay.

A.  But they were over here where my head was over here
(indicating).
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Q.  And when you say “over here”, you’re gesturing over --
you’ve got a hand off to the left?

A.  My feet were to the left of my body.  

Q.  Okay.  So the --

A.  On the only rail that -- railing that there was for me
to stand on.

Q.  And when you say railing, actually, with the --

A.  Platform.

Q.  -- platform is the terminology I’d use.

A.  Yes.

Q.  Something that you can stand on.

A.  Uh-huh.
       
     The claimant maintains that there were three incidents

wherein she almost fell, which occurred during the first week or

so of July.  She testified that she complained about these

problems to Dale Massey, who was acting supervisor while Mike was

on vacation.  According to the claimant, he said something flip

and kept walking, as that was just his personality.  

     She testified that she told him/Mr. Massey that she hurt her

back doing it.  The claimant also testified that she complained

to Mike about the truck, before he left for vacation.  She

testified that as these incidents were occurring, she found it

harder to lift her right leg.  

     The claimant testified to having reported her alleged back

injuries to Schwan.  According to the claimant, she believes she
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reported her back injury to Mike.  She admitted to seeking

treatment from a chiropractor, Mike Marvel, who did an

adjustment.  The claimant admitted to being taken off work by Dr.

Marvel.  She denied that she ever returned to work for Schwan.    

     According to the claimant, she found another job, with

Branson Getaways.  The claimant testified that she quit working

for Schwan because she could not trust Mike to make good

decisions as her manager.  She also maintains she was afraid that

if she continued to work there, she would continue to get hurt.  

     The claimant testified that during the time that Dr. Marvel

took her off work and up until the time she went to work for

Branson Getaways, her lower back hurt and she had pain that would

shoot down her right leg from her lower back, and down her right

leg to her knee.  The claimant did not recall that she had ever

experienced any problem in her right leg prior to her employment

with Schwan.  She testified that she continued to have problems

with her back after going to work for Branson Getaways.  

     She testified that she reported the incident to Mike and was

told she had to see their doctor, Dr. Collins, who did x-rays and

gave her some medicine.  The claimant testified that she now

works for Verizon, as the manager in a retail store.  

     Prior to these incidents occurring while employed by Schwan,

the claimant admitted to seeing Lynn Mayo (phonetic), a nurse

practitioner, for Dr. Maris (phonetic).  According to the
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claimant, Nurse Mayo is a personal friend, and he gave her

something for pain. 

     On cross examination, the claimant admitted that her

deposition was taken on February 11, 2009.  She also essentially

admitted to giving a recorded statement on July 11, 2007.  The

claimant denied having given a number of different versions about

how she was injured at Schwan.  

     The claimant testified:

Q.  All right.  One thing you’re sure of and you’re
willingly admitting is you never reported a back injury
during the course and scope of your employment with
Schwan’s, correct?

A.  That I never reported a back injury?

Q.  Just like Mr. White asked you why you never reported a
back injury, you never reported a back injury to file a
workers’ compensation claim, did you?

A.  The last thing I did before I left employment there was
to report to workmen’s comp.

Q.  Okay.  Well, why did you tell Mr. White then that -- or
when he asked you if you had anything to tell the Judge, the
reason you didn’t report it is because you were trying to be
a manager?

A.  Because I didn’t report the first two incidents.

Q.  All right.  Let’s talk about -- let’s talk about the
incidents.  How many times did you injure your back at
Schwan’s?

A.  Three.

     According to the claimant, the first incident occurred in

Clinton, in either late May or early June.  She admitted that she

did not report this to be filed as a workers’ compensation injury
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nor did she request any medical treatment, as she kept on

working.   The claimant admitted that at some point, she went to

the Broeg Chiropractic Clinic, to see Dr. Marvel, on her own. 

She admitted that at this time, she did not submit in any form or

fashion at that time to be covered by workers’ compensation with

Schwan.

     The claimant denied a long history of back problems.

However, she did admit to some back problems twelve or thirteen

years ago.  She did not recall going for physical therapy

treatment in 2001, with a history of back pain lasting for

approximately three to four weeks.  However, she did remember

seeking treatment from Dr. Walkup, a chiropractor, for

treatment/adjustments due to low back pain.                       

     She testified:

Q.  Okay.  And I think I heard you say over and over that
you had never had any right lower extremity pain before this
incident or these --

A.  I said I didn’t recall.  I think I said I didn’t recall.

Q.  Okay.  We’ve got the record, but --

A.  Well, okay.

Q.  All right.  But I’m looking at this report and you did
complain of right lower extremity pain.  Now, does that
refresh your memory?

A.  I don’t remember telling them right lower pain --
something in 2001.  I do remember having pneumonia and
having pleurisy and coughing so bad that I felt like I was
being stabbed in the back and had to get treatment, yes.

Q.  It says, “Patient has had chronic low back pain episodes
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over the past six years after an original injury lifting a
heavy object.”

A.  Yes.

Q.  Do you remember giving that history?

A.  I did lift a heavy object.

Q.  Was that a refrigerator?

A.  Yes.  It was a refrigerator.

Q.  All right.  And you had ongoing low back pain after
that?

A.  For a time, yes.

Q.  And your pain was just above your waist line right
around L5-S1, very lower back, right?

A.  Yes.

Q.  Okay.  And do you remember now -- I think you said you
had some of your memory refreshed, seeing Dr. Chitsey and
undergoing this physical therapy?

A.  I remember going to Walkup.  I don’t remember -- I
honestly don’t remember going to see Chitsey before going to
Walkup.

Q.  Okay.

     The claimant admitted that Dr. Chitsey has been her family

doctor for quite some time.  She did not recall seeing him on

June 20, 2001 due to “chronic low back pain.”  

     She was familiar with a report dated January 14, 2002, from

a chiropractor Bennett wherein he stated that she had a ruptured

disk at L-5.”  The claimant did not recall seeing Dr. Chitsey at

North Arkansas Regional Medical Center on September 8, 2002 and

being admitted at that point with a history of degenerative disk
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disease of the lumbar spine.

     The claimant admitted to prior workers’ compensation claim

while working for Schwan.  At which point, she injured her right

elbow and shoulder as a result of a July 24, 2006 fall.  She

agreed it was paid for through workers’ comp.  

     With respect to prior complaints, the claimant testified:

Q.  Okay.  Now, back earlier when I was asking you about
your previous right leg complaints and I heard that several
times through your testimony, according to this report on
page four where it references the herniated disk, there was
a section where it’s got radiation and there’s a blank that
says yes and a blank that says no and you checked yes or
somebody did, and it’s got right sciatica.  Were you having
radiation into your right leg?

     A.  If it says I was, I was.

     The claimant agreed that she was on vacation from June 3

through June 5.  However, she did not leave for Chicago until

June 4th.  She denied having hurt her back while in Chicago and

stating this during her recorded statement.  However, upon

further questioning about this, the claimant testified:

Q.  And the question continued, “And what happened there?”
     And what was your answer?

     A.  “I’m not sure.”

     Q.  And the question was, “You don’t know what?”  The answer 
         was?

     A.  “No.”  I also told her I was medicated.

Q.  Okay.  And we’re just going to read this statement right
now.  Okay?

A.  Okay.
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Q.  If Mr. White wants to ask you something, he can.
Question, “It was just hurting.” And what is your answer? 
Just read that paragraph for us, please.

A.  “Yes.  I had not been on -- I just -- I don’t think I
had been on a Schwan’s truck at that time.  I think I had
just been running -- well, I’d been doing two different
hotel -- I’d been going to different hotels and staying over
the week or whatever, but I hadn’t been -- I think I’d only
been on my -- on my own vehicle at that time, but I had no -
- yeah, I went and got an adjustment before I went on
vacation.”

Q.  Okay.  And the next question.

A.  That was where --

Q.  Hold on just a second.  Sorry.  Question, “And you
didn’t require, I mean, did that resolve it?  Was it fine at
that time?”  And read your answer to that paragraph there
please.

A.  “Yes.  I went on to Chicago and I had a good time and I
came back and I was doing good.  Then went and got bit by
the dog and now maybe it was -- I don’t know -- because
maybe it was there and then the dog just finished me.  I
don’t know.”

Q.  Okay.  Now, during this statement, you didn’t tell the
person who was taking this recorded interview from you about
having fallen in Clinton at that point, did you?

A.  I don’t know.

Q.  Okay.  And what we’ve just read, there’s no reference to
--

A.  No, there’s not reference there, but I’ve had many
conversations with her.

Q.  I understand.  In fact, when she asked you about the
chiropractic treatment, you said you just went and got an
adjustment before you went on vacation because your back had
been hurting you, right?

A.  Yes.

Q.  Okay.  And you went on vacation and you said you felt
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fine?

A.  Yes.

     The claimant admitted to having been bitten on the rear by a

dog.  However, she could not recall if she reported with this

incident that she also had a back injury.  Regarding this

incident, during her recorded statement, the claimant testified:

Q.  Okay.  And in the recorded statement on page 11, you
were asked about that.

A.  Okay.

Q.  This is a continuation of where we ended up with your
past answer.  “Were any other parts of your body injured?”
And what was your answer?

A.  “No, just my behind.”

Q.  Question, “Did it break any skin?”

A.  “No.  He didn’t break any skin.  I had on uniform shorts
and I’ve been bit five times on this job.  This is the fifth
bite and it’s the only one that I felt like was worth
reporting.  The other ones, I mean, I survived them.  I told
my bosses about them when I came home in the evening and I’d
tell them I got bit by a dog today, you know, but this was
one -- this one was scary.  This one was big enough to kill
me, if he wanted.”

Q.  Okay.  And you filed a police report as a result of
being bit by that dog?

A.  Yes.

     She admitted that one incident that she testified to earlier

involved the fall at Clinton.  The claimant also admitted that

the dog bite, is one of the three incidents that she is claiming

wherein she injured her back.  She essentially agreed that if the

information from Schwan indicated that the reported incident
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wherein she was bitten on the buttocks occurred on June 25, 2007,

this correct.  However, she testified that she was on vacation

from June 3rd through June 9th.  The claimant agreed that the fall

in Clinton occurred before she went on vacation.            

     With respect to the other incident that she alleges involved

her back at Schwan, the claimant testified:

Q.  Okay.  And the other incident that you said involved
your back at Schwan’s involved what?

A.  The truck with improper railing.

Q.  Okay.  All right.  Now, let’s move to the truck with the
improper railings.  Number one, you didn’t fall out of the
truck, did you?

A.  I didn’t fall out of it, no.

Q.  Okay.  And you didn’t report any injury -- workers’
compensation injury as a result of that activity, did you?

A.  Not workers’ comp.

Q.  Okay.

A.  Well, I guess, actually, this -- I don’t know how to
answer that.

Q.  Let me ask it -- make it simple so we can understand it. 
Before you left your unemployment at Schwan’s, you didn’t
report any workers’ compensation claim resulting from a
specific incident while working on this truck, did you?

A.  The last thing I did was work on that truck and then I
got took off that truck by a doctor.

Q.  Well, I’m going to go back to your deposition.  Now you
complained to Mike Gregory about running that route truck,
didn’t you?

A.  Yes, I did.

Q.  You didn’t want to go back to driving that truck, did
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you?

A.  I didn’t want to drive that truck at all and I didn’t
want to drive a truck, but not that truck specifically.

        
     She denied that real reason she got upset with Schwan is

because she did not want to drive that truck.  However she

admitted that she complained about the truck and her being too

short for it.

     The claimant testified:

Q.  All right.  And you never had a specific injury at
Schwan’s while operating that truck, did you?

A.  Yes, I did.

Q.  That you reported.

A.  Yes, I did.

Q.  Okay.  I asked you in your deposition on page 26, you
were under oath, sworn in by a court reporter, right?  Do
you remember that?

A.  Yes, sir.

Q.  Okay.

A.  I’m sorry.

Q.  I asked you on line 14, page 26, beginning with line 12,
question, “Did you ever fall off the truck?”  And what was
your answer?

A.  Where is it?

Q.  Right there.

A.  “I did not actually fall of the truck.”

Q.  And page 26, line 14, I asked you, “Did you ever injure
specifically your back during this activity?”

A.  It’s says, “Not that I’m aware of.  I -- I did hurt, I
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mean, all over.”

Q.  Okay.  You told me in your deposition you didn’t report
a workers’ compensation claim as a result of that activity. 
Are you changing that today?

A.  Here’s my confusion.  May I explain my confusion?

     The claimant admitted that she voluntarily left her

employment with Schwan.  She testified that Mr. Gregory offered

her light duty work, but instead she decided to go to work for

Branson Getaways.  The claimant admitted that she worked part-

time for Branson Getaways on a time that overlapped with her

employment with the respondent-employer.  According to the

claimant, she began work for Branson Getaways in late June.  As

of the date of the hearing, the claimant admitted she worked for

Verizon.  

     She admitted that Dr. Marvel was the first doctor that she

saw, which was on her own and before she went on vacation.  The

claimant agreed that this could have been June 4, 2007 that she

saw Dr. Marvel.  She admitted that the next time that she saw Dr.

Marvel would have been July 6, 2007.  The claimant further

admitted that she did not see any doctors in between.  

     The claimant testified that when she saw Dr. Marvel, she

could not lift her leg to get back into the truck and she was

hurting.  She denied having any neck pain or mid back pain.  

According to the claimant, at this time, she was experiencing low

back pain.  The claimant did know why this report demonstrated
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that she was having neck pain, mid back pain and low back pain.   

     She admitted to seeing Dr. Collins on July 11, 2007, after

the dog bite.  According to the claimant, she complained that her

back hurt.  The claimant also maintains that she told him about

the fall at Clinton.  

     The claimant did not recall who referred her to Dr.

Blankenship.  She also testified that she told him about the fall

at Clinton and the dog bite, but could not recall if she told him

about having to lift things off the top shelf of a truck for

Schwan.  The claimant agreed that the incident or activity with

the truck, she is not claiming that she was lifting anything,

instead that she did not have anything to stand on.

     With respect to the activity that caused her injury and the

reporting of this matter, the claimant testified:

A.  If -- I mean, say this is me.  I’m standing right here. 
There’s a -- there are two doors here with product in them
or a door with two shelves and when there’s a door here. 
This door doesn’t have a shelf to stand on.  

Q.  Okay.

A.  If the customer wants something out of this shelf then I
had to reach over in a very awkward angle and try to get
product out.  These are deep compartments and they have a
shelf in the middle dividing them.  And when I lost my
balance, I caught myself with my head on the shelf that was
in the adjacent --

Q.  Okay.  Now, what date did this occur?

A.  Right before I left like --

Q.  What date did this occur?
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A.  The date I went to the chiropractor.

Q.  Okay.  June 4, 2007?

A.  No.

Q.  Okay.

A.  It was July -- I don’t know.  It would be the 3rd, 2nd,
I’m not sure when I went to the chiropractor.

Q.  A follow-up visit to the chiropractor?

A.  The time I went and then didn’t go back to work for
Schwan’s.

Q.  You never reported any specific injury at Schwan’s other
than this dog bite, did you?

A.  I told them about it, yes, I did.  I just didn’t do a
formal –

     The claimant admitted that Dr. Marvel’s report do not

reference a specific incident injury.

     On redirect examination, the claimant admitted that she is

not a good historian.  However, she admitted that after the dog

incident, she was able to perform her job duties up until that

incident.  According to the claimant, after the dog incident, it

was approximately three days following this incident that she was

required to work on the truck that did not have the proper

platform for her to stand on.           

     However, she testified that she was able to work without any

problems, except soreness.  With respect to her recorded

statement, the claimant could not recall if she told the adjuster

she had injured her back.  She testified:
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Q.  Rena, Mr. Murphy’s made a lot of you not reporting the
injury and not reporting any back problems prior to leaving
Schwan’s.  Why did you not report a back injury?

A.  Why did I -- I was trying to just return to work.  I
didn’t expect to be grounded for as long as I was.  I didn’t
know that it was as serious as it was and I certainly didn’t
know that I had a ruptured disk.  And I was trying to be a
manager at the -- at the company.  I -- 

Q.  Why did you think it would affect you being a manager?

A.  Because people with -- it’s been my -- I was brought up
to believe that you don’t miss work and if you want to get
ahead, you go, you do your job.  My dad is a terrible
example of a man who works when he shouldn’t be working and
I learned from him, I guess.

Q.  Why did you get the adjustment prior to going on
vacation?

A.  Because my back hurt.

Q.  Prior to -- why do you think your back was hurting then?

A.  Because I had fallen in Clinton.

Q.  Was your back hurting prior to falling in Clinton?

A.  No.

Q.  Were you able to enjoy the activities in Chicago after
that incident?

A.  After -- yeah, I mean, I got to go see Wicked and shop
and hear my son sing in the cathedral.  It was beautiful.

  
     According to the claimant, she had confusion about questions

being asked by the respondents’ counsel because she has memory

problems due to her being anemic, a condition for which she is

under treatment.  However, the claimant admitted that her anemia

is not related to her alleged back injury.  Instead, she related

her memory problems to her gastric bypass surgery.  
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      Upon being questioned by the Commission, the claimant

testified that she believes that her back condition is

cumulative.  That it was weakened by the first thing and it never

got completely strong, and then the dog bite was a factor, along

with almost falling off the truck just finished her off. 

     The claimant’s husband of twenty-five years, Mark Mancil,

testified during the hearing.  He admitted that he was aware that

the claimant had previous back problems some years ago.  Mr.

Mancil agreed that the claimant started having back problems

after she was employed by Schwan.  However, he denied that her

prior back problems limited her activities.  

     According to Mr. Mancil, after July 2nd, the claimant went

from being able to walk to not being able to walk around the

block.  He also testified that she also has trouble with minor

tasks.  Mr. Mancil explained that the claimant is now unable to

do housework, and engage in family activities, such as boating.  

     On cross examination, Mr. Mancil admitted that the claimant 

received ongoing chiropractic care from Dr. Marvel before her

employment with Schwan.  He admitted that she works on a full-

time basis at Verizon Wireless.  

     Mr. Mancil testified:

Q.  How did she injure -- I know this would have come from
her, but what is your understanding from her as to how she
hurt herself, if you know?

A.  My understanding from her and from what she told me on
the evening of July 2nd when she arrived home after working
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all day, she told me that the truck didn’t have that railing
all the way to the back.

Q.  Okay.

A.  And that she kept hurting herself because it didn’t have
that railing.

Q.  Okay.

A.  That -- 

Q.  Kind of a gradual development of pain?  Is that what she
told you?

A.  She told me three -- she told me there were times that
it -- it caused her problems not having that railing --
again, I wasn’t there.  What about the railing specifically
was the problem, but it was -- but she was in horrific pain
when she arrived home -- 

Q.  Okay.

A.  -- on July 2nd.

Q.  Did she tell you about any other incidents at Schwan’s
that may have injured her back?

A.  She had told me various times about, I slipped in this
driveway or -- and she certainly told me about the time on
July -- on the 25th when she was attacked by the dog in
Omaha.

Q.  June 25th?

     Mike Gregory, the local general manager for Schwan, gave

testimony during the hearing on behalf of the respondents.  He

has been employed with Schwan for nineteen years.  As of the date

of the hearing, he had been in his current position for two

years, and in management for some seven years.  

     Mr. Gregory admitted that he recalled the dog bite incident.

He also had general knowledge of the claimant’s workers’
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compensation claim, but admitted that it would been handled by

someone other himself.  

     He denied that the claimant ever reported a back injury to

him.  Mr. Gregory denied that he had ever heard about the

claimant’s fall prior to the hearing.  He testified that he put

the claimant back on the truck due to a lack of personnel.  Mr.

Gregory denied that this was demotion.   

     Mr. Gregory admitted that the claimant complained to him

that it was hard for her to work out of the truck, her working

hours and because her that the route was too large because she

could not get the route done.  Mr. Gregory admitted to telling

the claimant she had to see the company doctor, Dr. Collins for

the dog bite.   

     According to Mr. Gregory, the only work-related incident

that the claimant made him aware of was the dog bite.  He

admitted that during the time of the claimant’s fall, he was not

her supervisor, nor was he her supervisor during her 2006 fall

wherein she injured her shoulder and elbow.  

     He testified that if someone is injured on the job, he tells

them to call the Benefits line.

     On cross examination, Mr. Gregory testified that he was not

aware that the claimant was claiming a back injury until she went

to the chiropractor, after the dog bite.

     On redirect examination, he admitted that he saw the
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claimant on a regular basis after the dog bite up until the time

she left her employment with them.  However, he denied that the

claimant complained that her back was still bothering her from

the doge bite incident.  Mr. Gregory agreed that he understood

that the claimant was claiming she hurt her back in some fashion

as a result of the dog bite.

     Upon being questioned by the Commission, Mr. Gregory

testified that the claimant told him about two weeks after the

dog bite incident that he she had also hurt her back.  However,

he testified that when the claimant first reported the dog

incident, she reported that only her rear had been injured, with

no mention of her back.  Mr. Gregory admitted the claimant

testified the claimant stated that the truck was aggravating her

back because of the dog bite incident.

     A review of the medical evidence shows that the claimant was 

was seen by a physical therapist, Joyce Yarborough, on April 12,

2001.  At that time the claimant had a diagnosis of “low back

pain with radiculopathy.” She reported an onset date of symptoms

as being March 1, 2001.  Therapist Yarborough noted that the

claimant had been seen by a chiropractor, Dr. Walkup and had

received acupuncture along with other treatment.  She wrote, in

pertinent part: 

... Her CC is of LBP  which is intermittent and an
occasional RLE pain along the L-5 dermatome.  She also has
pain with prolonged standing, walking or transfers as well
as complains of feeling fatigued and “exhausted much of the
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day.”  PMH: Pt has had chronic LBP episodes over the last 6
years after an original injury lifting a heavy object.  She
states she required 3 months to recover from that bout and
had PT chiropractic care at that time.  Pt has had several
recurrent bouts since that time....   

     On January 14, 2002, the claimant saw Dr. Bennett for

chiropractic treatment.  At that time, he noted that the claimant

had a ruptured disc at L5.  She also had right sciatica.         

     The claimant was admitted to North Arkansas Regional Medical

Center on September 8, 2002 due to chest pain and possible

unstable angina.  This report also states that claimant was 

known to have a past history of degenerative disk disease of the

lumbar spine.

     On July 24, 2006, the claimant was seen by Dr. Kenneth

Collins as a result of fall while working a picnic in the Bull

Shoals areas wherein she had fallen backwards off a truck,

injuring her right elbow and posterior shoulder.  He assessed the

claimant with, “trapezius spasms and right elbow contusion.” 

     The claimant was seen by Dr. Marvel on June 4, 2007, by Dr.

Marvel due to neck pain, mid back pain, and low back pain.  Dr.

Marvel saw the claimant again on July 6, and July 31, 2007 due to

these same complaints.       

     Next, she sought treatment from Dr. Kenneth Collins on July

11, 2007 for evaluation of low back due to injury on July 3, 2007

of “lifting and chase and bruised by dog at work.”

     It appears that the claimant underwent treatment with Dr.
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Marvel from August 8, 2007 until March 18, 2009 due to continued 

complaints of neck pain, mid back pain, and low back pain.

    An MRI of the lumbar spine was performed on April 15, 2009,

with the following impression:

1.  Disc herniation at L4-5 with both L5 narrowing in the
lateral recess and in extreme lateral narrowing of the L4
exiting nerve root.
2.  Annular tear at L5-S1 with a small midline disc
protrusion. 

     The claimant signed a Form A-RN on July 17, 2007, alleging

an injury to her “back and behind,” as a result of a dog bite,

which occurred in Omaha on June 25, 2007.              

                           ADJUDICATION  

     The claimant has asserted a compensable injury to her back

while working for the respondent-employer, as a result of three

separate incidents. 

     "Compensable injury" means an accidental injury causing 

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that

he or she sustained a compensable injury.  Ark. Code Ann. §

11-9-102(4)(E)(i).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find
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that the claimant has failed to prove by a preponderance of the

credible evidence that she sustained a compensable injury to her

back, arising out of, and in the course of her employment with

the respondent-employer.

     When comparing the claimant’s testimony to the preponderance

of the evidence, I find that the claimant was not a credible

witness.

     The claimant initially testified that she had not had any

problems with her back in some thirteen years.  At another point

in her testimony, she admitted that she had gone for adjustments

from her chiropractor at various times.  She also later admitted

to receiving other treatment, in the form of pain medicines from

Nurse Mayo.  In addition to this, a medical report dated April

12, 2001, which was authored by Therapist Yarborough demonstrates

that the claimant had experienced chronic low back pain over the

last six years after an original injury of lifting a heavy

object, with several recurrent bouts since that time.  Ms.

Yarborough also noted in this report that the claimant had pain

with prolonged standing, walking or transfers as well.  In

another reported dated January 14, 2002, Dr. Bennett noted that

the claimant had a ruptured disc at L5.  It was also noted in

this report that the claimant had right sciatica.  

     The claimant’s prior symptoms are identical to the symptoms

described by the claimant following her alleged work incidents. 

The claimant also by her own admission testified that she
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suffered a prior ruptured disc as a result of lifting a

refrigerator.  

     Here, the claimant gave a number of reasons as to why she

did not formally report a work-related injury.  She initially

testified that she had goals and aspirations with Schwan, and

this is why she did not report her back injury.  The claimant’s

other reasons for not reporting her alleged back injury included,

but were limited, to her not understanding what it all meant, and

because she did not know it was a serious as it was.  However, I

do not find this to be credible, considering the claimant had a

prior work-related injury, in July 2006, for which medical

benefits were paid and because she was told some years ago she

had a ruptured disc, for which she actively sought treatment.  

     With respect to her incidents, the claimant has alleged

three occurrences wherein she sustained an injury to her back. 

These include a fall in Clinton, the dog bite, and the improper

railing on the truck (wherein she almost fell on three separate

occasions).  

     Regarding the first incident, her fall in Clinton, the

claimant admits that she did not make a formal report of injury

to Schwan of an injury to her back, nor did she report to Dr.

Marvel (during her June 4, 2007 visit) a work-related fall in

Clinton.  She also admitted that after going to the chiropractor,

and upon her return to work from vacation, she was fine and went

back to work without any problems.  Also, her complaints after

this incident related primarily to her left thigh.  When the
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claimant gave a recorded statement, she did not make the

interviewer aware of the fall in Clinton.

     With respect to the dog bite, although the claimant reported

this incident to the respondent-employer, she did not allege a

back injury until some two weeks later.  Nor did she report an

injury to her back during her recorded statement, she

specifically stated that the only area of her body injured was

her behind.  In addition to this, during her testimony on direct,

the claimant gave conflicting testimony as to when she realized a

back injury after this incident.  At one point in her testimony,

she testified that she realized it three days later.  At another

point in her testimony, she testified that she realized her back

had been injured the next day.   

    With respect to the improper railing, the claimant admitted

that she never sustained a fall during these instances.  Also,

during her deposition testimony, the claimant testified that she

never injured specifically her back during this activity.  On

cross examination, the claimant admitted that she did not report

this as a workers’ comp injury.  However, the claimant has given

conflicting and confusing testimony as to whether she reported

this incident as a work-related injury (see full discussion

above).         

     In light of all of the foregoing, it would require sheer

speculation and conjecture to attribute the claimant’s current

back problems to her employment with Schwan.  Conjecture and

speculation, however plausible, cannot be permitted to supply the
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place of proof.  Dena Construction Company v. Herndon, 264 Ark.

791, 575 S.W. 2d 155 (1979).                 

     I therefore find that the claimant failed to establish that

she sustained a compensable back injury while working for Schwan.

     As a result, this claim is hereby respectfully denied and

dismissed in its entirety.  The remaining issue of reasonable and

necessary medical treatment is hereby rendered moot and has

therefore not been addressed herein this Opinion.

           FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed at    
         all relevant times, including June 25, 2007.

3.  The claimant’s average weekly wage at the time of her    
         alleged injury was $590.00.  Her temporary total         
 disability rate is $394.00, and her permanent partial          
disability rate is $296.00.

4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under the 
         Act.

6.  The claimant did not injure her back while in Chicago.

7.  The claimant has failed to prove by a preponderance of   
    the credible evidence that she sustained a compensable 

         back injury, during and in the course of her employment 
         with the respondent-employer.

                              ORDER 



36

     For the reasons discussed herein this Opinion, this claim

must be, and hereby is, respectfully denied.                     

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH 
    
 


