
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. E800806

DONALD P. MACGREGOR,
EMPLOYEE CLAIMANT

TYSON VALLEY DISTRIBUTORS,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

TYNET CORPORATION,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED SEPTEMBER 15, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE THOMAS H. JOHNSON,
Attorney at Law, Texarkana, Arkansas.

Respondent No. 1 was represented by HONORABLE KENNETH E.
BUCKNER, Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

June 18, 2009, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on March 31, 2009.  The following

stipulations were submitted by the parties, either in the

Prehearing Order or during the course of the hearing, and

are hereby accepted:

1. The employee-employer-insurance carrier
relationship existed on January 14,
1998, at which time the claimant
sustained a compensable injury.
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2. The claimant’s average weekly wage was
$849.20, entitling him to compensation
rates of $359.00/$269.00.

3. The claimant cannot be permanently and
totally disabled prior to his last day
of employment, December 7, 2006.

4. The claimant sustained a bilateral
injury to his feet arising out of and in
the course of his employment on
January 14, 1998.

5. The respondent accepted this claim as
compensable and provided medical
treatment by and at the behest of his
authorized treating physician, Dr.
Norris Knight.

6. Dr. Knight released the claimant as
having reached maximum medical
improvement on May 8, 2002, and assessed
a 30% permanent partial impairment
rating to each foot.  The respondent
accepted and paid this rating.

7. As a result of the claimant's compensable
injury, the claimant has had all ten of his
toes amputated. (T69) 

   
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following during the course of the hearing:   

1. Permanent and total disability compensation. 
 
2. Attorney’s fee. 

3. Appropriate compensation for anatomical
impairment for ten amputated toes. (T68)
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1 As discussed below, by my calculations the
respondents paid the claimant well in excess of a 30% rating
to each foot, as they contended, but significantly less than
the ratings to which the claimant is entitled under the
Arkansas Workers’ Compensation Law for his ten amputated
toes.
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4. Whether the respondents overpaid $5,109.00 in
permanent partial impairment benefits.

The record consists of the June 18, 2009, hearing

transcript and the exhibits contained therein.  The June 24,

2009, letter from Attorney Kenneth E. Buckner filed pursuant

to a post-hearing briefing schedule has been blue-backed and

made a part of the record herein. 

DISCUSSION

The claimant was employed by a subsidiary of Tyson

Foods as a driver when he sustained a severe crush injury to

each foot on January 14, 2008.  Through multiple surgeries,

the claimant underwent amputation of all ten toes.  Dr.

Norris Knight, the claimant’s treating surgeon, released the

claimant at maximum medical improvement on May 8, 2002, and

assessed the claimant with a 30% impairment rating to each

foot which the parties stipulated that the respondents

accepted and paid.1 The claimant returned to work driving
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for the Tyson Foods subsidiary until he turned in his

resignation on December 7, 2006.

In the present claim, the respondents contended in the

Prehearing Order that the claimant was overpaid $5,109 in

permanent partial impairment benefits.  The respondents

withdrew this contention in Mr. Buckner’s post-hearing

letter.  The claimant contended at the hearing that he was

underpaid permanent impairment benefits for his amputated

toes.  (T68)  The claimant contended in the Prehearing Order

that he is entitled to compensation for permanent and total

disability.

Issue 1: Was the extent of the claimant’s permanent          
anatomical impairment properly raised as a hearing          
issue?

Before addressing the claimant’s appropriate anatomical

impairment, I feel compelled to note that the extent of the

claimant’s permanent anatomical impairment was not

specifically listed as a hearing issue by either party in

the Prehearing Order filed on March 31, 2009.  However,

Respondent No. 1's contention number seven in that

Prehearing Order states:

The respondents contend that a permanent partial
impairment overpayment of $5,109.00 occurred before the
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claimant’s impairment rating was revised down by his
physician.   

     During the course of the hearing, the claimant

testified conversely that he felt he was underpaid on his

impairment.  Following a discussion with the attorneys

regarding the parties’ contentions during the hearing, I

commented without objection from either party that the

extent of the claimant’s permanent impairment would be an

issue for decision in this opinion.  (T69) Under the

circumstances, I therefore conclude that the extent of the

claimant’s impairment was in fact raised as a hearing in the

respondent’s contentions, and that both parties were on

notice that the extent of impairment was a hearing issue

which would be decided herein.

Issue 2: How is the claimant’s permanent anatomical          
impairment for ten amputated toes calculated and          
paid under the Arkansas Workers’ Compensation Law?

In the present case, the parties stipulated that

Respondent No. 1 paid the claimant benefits for permanent

anatomical impairment of 30% rated to each foot. 

Respondent’s exhibit number one indicates that Respondent

No. 1 paid the claimant $31,185.95 in permanent partial

impairment benefits, primarily at the claimant’s permanent
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2  Ark. Code Ann. § 11-9-521(a)(11) indicates that a
100% loss of one foot entitles a claimant to 131 weeks of
permanent partial disability benefits.  A 30 % rating to
each foot would entitle a claimant with a permanent partial
disability compensation rate of $269 per week to:
(2)X(.3)X(131weeks)X($269 per week) = $21,143.40.  If
Respondent No. 1 paid the claimant $31,185.95 for a 30%
rating to each foot, then by my calculations the claimant
was overpaid $31,185.95 - $21,143.40, or $10,042.55, for
that rating. 
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partial disability rate of $269 per week.2 However, based on

prior Commission precedent, I find that it was error to pay

the claimant benefits for amputated toes at the claimant’s

permanent partial disability rate of $269 per week rather

than his total disability rate of $359 per week.  I also

find based on the same precedent that it was error to pay

the claimant benefits based on a combined rating to the

foot, rather than paying benefits appropriate for each

individual toe amputation. 

Arkansas Code Annotated Section 11-9-501(d)(2)

provides:

(2)(A) The permanent partial disability rate provided
herein shall also apply to scheduled permanent injuries
except those resulting in amputation or permanent total
loss of use of a member.

(B) The permanent partial disability rate for
amputation or permanent total loss of use of a member
shall be the same as the employee’s total disability
rate as specified in subsection (b)(4) of this section.
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In Dunn v. International Paper Company, Full Workers’

Compensation Commission, Opinion fled December 5, 2001

(E802569), a majority of the Commission concluded that in

considering the use of the term “member” in Section

501(d)(2)(B) in conjunction with use of the term “member” in

Ark. Code Ann. § 11-9-521(e) and (f), that the General

Assembly intended the term “member” to refer to those parts

of the body (arm, leg, hand, thumb, finger, foot, toe, eye,

or testicle) listed in Ark. Code Ann. § 11-9-521(a). 

Because the parties stipulated during the hearing that the

claimant amputated all ten toes, under the statutory

interpretation reached in Dunn, I conclude that the claimant

was entitled to be compensated at his total disability

compensation rate, not his permanent partial disability

compensation rate, for each of his ten amputated toes.

With regard to combining a 100% rating for each of the

five amputated toes on each foot to obtain a combined rating

of 30% rated to each foot, I note that Arkansas Code

Annotated Section 11-9-521(d) provides:

(d) Compensation for amputation or loss of use of two
(2) or more digits or (1) or more phalanges of two (2)
or more digits of a hand or a foot may be proportioned
to the total loss of use of the hand or the foot
occasioned thereby, but shall not exceed the
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compensation for total loss of a hand or a foot.
[Emphasis added.] 

In Dunn, a majority of the Full Commission concluded

that an administrative law judge correctly applied the law

in requiring finger impairments be paid separately, rather

than combined into a hand rating, under circumstances where

the law provides that benefits for a fully amputated finger

shall be paid at the total disability rate, all rated

impairments were in the fingers with no impairment for the

injury outside the fingers in the body of the hand itself,

and converting the separate finger ratings to an impairment

proportioned to the hand would result in an unjustifiable

reduction of benefits.   

Likewise, in the present case the claimant has

amputated all ten toes, entitling him to payment of benefits

under the law at his total disability rate, his stipulated

amputations are only to the toes themselves, and as in Dunn,

I perceive no justification for reducing the claimant’s

benefits for amputated toes by converting the toe ratings to

a rating apportioned to the entire foot and then paying the

claimant benefits at the lower foot rating.  
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In concluding that this claim is governed by the

Commission’s reasoning in Dunn, I recognize that Ark. Code

Ann. § 11-9-521(d) provides that compensation for loss of

toes shall not exceed compensation for total loss of the

foot.  Under Ark. Code Ann. § 11-9-521(a)(11), total loss of

the foot provides for 133 weeks of benefits for each foot at

the total disability compensation rate.  Under Ark. Code

Ann. § 11-9-521(a)(12)and(13), total loss of all five toes

on one foot provides for 32 weeks of benefits for the great

toe and 11 weeks of benefits for each of the other four toes

for a total of 76 weeks for the toes on each foot at the

total disability compensation rate [(32) + (11 X 4)]. 

Because 76 weeks does not exceed 133 weeks, compensating the

claimant separately for the loss of each toe at his total

disability compensation rate does not violate the

prohibition that the compensation for loss of toes cannot

exceed compensation for total loss of the foot.     

Because the claimant amputated all toes from both feet,

I find that he is entitled to 152 weeks of benefits for

permanent partial impairment (76 weeks X 2) at his total

disability rate of $359 per week, or $54,568.00.  I find

that Respondent No. 1 is entitled to a credit against
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liability for the $31,185.95 in permanent partial impairment

benefits previously paid, and I find that the respondents

have controverted the $23,382.05 difference between the

$54,568.00 owed to the claimant and the $31,185.95

previously paid to the claimant in permanent impairment

benefits.  Because the claimant’s healing period ended on

May 8, 2002, I note that the claimant’s 133 weeks of

benefits for permanent impairment, and therefore the

additional $23,382.05 awarded herein, accrued long before

the claimant stopped working on December 7, 2006.  

Issue 3: Did the claimant prove by a preponderance of the
evidence that he is entitled to benefits for permanent and
total disability?

An award of permanent disability benefits for a

scheduled injury is limited to the benefits provided for

under Ark. Code Ann. § 11-9-521 for that scheduled injury,

absent a finding of permanent and total disability.  Ark.

Code Ann. § 11-9-521(g)  See Federal Compress & Warehouse v.

Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996); Anchor

Construction v. Rice, 252 Ark. 460, 479 S.W.2d 573 (1972). 

Consequently, an award for a scheduled injury cannot be

increased by considering wage loss factors, unless the
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claimant proves that he is permanently and totally disabled.

See, e.g., Risper, supra, Rice, supra.

“Permanent total disability” means inability because of

a compensable injury or occupational disease to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. § 11-9-519(e)(1).  The burden of proof shall be on the

claimant to establish an inability to prove inability to

earn any meaningful wage in the same or other employment. 

Ark. Code Ann. § 11-9-519(e)(2).  The loss of both hands,

both arms, both legs, or any two thereof shall constitute

permanent total disability absent clear and convincing proof

to the contrary.  Ark. Code Ann. § 11-9-519(b).  In all

other cases, permanent total disability shall be determined

in accordance with the facts.  Ark. Code Ann. § 11-9-519(c).

In the present case, I find that the claimant failed to

establish by a preponderance of the evidence an inability to

earn a meaningful wage in the same or other employment.

The claimant testified that he quit working on

December 6, 2006, because he could not think anymore because

of high blood pressure pills and pain pills prescribed by

his personal physician, whose name the claimant could not

recall at the hearing.  (T20-21)
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Notably, the claimant did not present into evidence any

2006 medical reports from any physician.  The only medical

reports presented into evidence were prepared in 2002. 

Those reports do not list any permanent restrictions, and

the claimant testified that he in fact returned to his

driving job working about the same number of hours after

surgery as he worked before he got hurt.  (T58) In addition,

the claimant acknowledged that he now treats with a

chiropractor and no longer takes the medication that he took

in 2006.  (T61) The claimant testified that he now spends

his days at home in the summer outside gardening, mowing,

and making coops for the animals that he and his wife raise. 

(T63, 64) The claimant testified that he gets out of the

house about 7:00 a.m., tries to take a break about every two

hours, spends about an hour inside for lunch, and finishes

about 4:00 p.m. (T63) The claimant testified that he gave

his CDL driving license up because it is expensive.  (T64)

The claimant testified that he resigned his employment in

2006.  (T22)

In light of the claimant’s work history driving trucks

both before his injury and after his toes were amputated,

the lack of any medical documentation in the hearing record
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since 2002, the lack of any permanent medical restrictions

in the record, the evidence that the claimant resigned his

driving position in 2006, the evidence that the claimant

spends his summer days working outside the house, and the

evidence that the claimant is not taking any pain

medication, the claimant has failed to establish by a

preponderance of the credible evidence that he is incapable

of earning a meaningful wage. Consequently, the claimant has

failed to establish by a preponderance of the evidence that

he is permanently and totally disabled.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-insurance carrier
relationship existed on January 14,
1998, at which time the claimant
sustained a compensable injury.

2. The claimant’s average weekly wage was
$849.20, entitling him to compensation
rates of $359.00/$269.00.

3. The claimant cannot be permanently and
totally disabled prior to his last day
of employment, December 6, 2006.

4. The claimant sustained a bilateral
injury to his feet arising out of and in
the course of his employment on
January 14, 1998.

5. Respondent No. 1 accepted this claim as
compensable and provided medical
treatment by and at the behest of his
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authorized treating physician, Dr.
Norris Knight.

6. Dr. Knight released the claimant as
having reached maximum medical
improvement on May 8, 2002, and assessed
a 30% permanent partial impairment
rating to each foot.  Respondent No. 1
accepted and paid this rating.

7. As a result of the claimant's compensable
injury, the claimant has had all ten of his
toes amputated. 

8. I find pursuant to the provisions of Arkansas
Code Annotated Section 11-9-501 and Arkansas
Code Annotated Section 11-9-521 that the
claimant is entitled to $54,568.00 in
benefits for permanent partial impairment for
his ten amputated toes.

9. I find that Respondent No. 1 has controverted
the additional $23,382.05 in benefits for
permanent partial impairment to which the
claimant is entitled above the $31,185.95
that the respondents have previously paid for
permanent partial impairment.

10. I find that the claimant's attorney is
entitled to an attorney's fee on the
$23,382.05 in controverted benefits for
permanent partial impairment awarded herein.

11. I find that the claimant has failed to prove
by a preponderance of the evidence that he is
permanently and totally disabled.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued
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sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

Since the claimant’s injury occurred before July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Arkansas Code Annotated Section 11-9-715 as

that statute existed before the amendments of Act 1281 of

2001.  Compare Ark. Code Ann. § 11-9-715 (Repl. 1996) with

Ark. Code Ann. § 11-9-715 (Repl. 2002). I find that the

claimant’s attorney is entitled to the maximum statutory

attorney’s fee allowed by law on the benefits awarded

herein, one-half of which is to be paid by the claimant and

one-half to be paid by the respondents in accordance with

Arkansas Code Annotated Section 11-9-715 (Repl. 1996) and

Death & Permanent Total Disability Trust Fund v. Brewer, 76

Ark. App. 348, 65 S.W.3d 463 (2002). 
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IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


