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CLAIM NO.   F209529
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Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 10,
2008, at Warren, Bradley County, Arkansas.

Claimant represented by the HONORABLE KENNETH E.  BUCKNER, Attorney at Law, Pine
Bluff, Arkansas.

Respondents #1 represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY KING, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical treatment, additional temporary total disability benefits, additional permanent partial

disability benefits, loss of earning capacity, subrogation, Fund liability and attorney’s fees.

At issue is the reasonable necessity of medical treatment pursuant to Ark. Code Ann. § 11-9-

508, the end of the healing period pursuant to Ark. Code Ann. §11-9-102(12); the validity of the

impairment rating pursuant to Ark. Code Ann. §11-9-519 and Rule 34; wage loss pursuant to Ark.

Code Ann. §11-9-522 and §11-9-505, Fund liability pursuant to Ark. Code Ann. §11-9-527 and Rule

28, and subrogation pursuant to Ark. Code Ann. §11-9-410.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on July 15, 2002, when
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the claimant sustained compensable injuries to his back, head, and shoulders at a compensation rate

of $391.00/$294.00 .  Medical expenses, TTD benefits, and a 4% rating to the shoulders has been

accepted.  The parties also agree the claimant cannot be permanently and totally disabled before the

last day of work on November 20, 2003.  The claimant drew unemployment benefits from January

4, 2003 to January 4, 2004 at $310.00 weekly and from January 10, 2004 to May 22, 2004 at $345.00

weekly. The claimant receives Social Security disability benefits and Medicare.

The claimant contends he remains symptomatic and in need of additional medical treatment

from Dr. Sue Frigon since his treating physician, Dr. Silas has retired.  The claimant also contends

he is entitled to additional TTD benefits from July 20, 2004  to February 21, 2006, the end of his

healing period.  The claimant seeks additional PPD benefits based on Dr. Silas’ rating of 50-60%

to the body as a whole.  Furthermore, the claimant contends he is permanently and totally disabled

or entitled to wage loss in excess of the rating.  He is not a viable candidate for vocational

rehabilitation but he is willing to submit to an evaluation at the respondents’ expense.  The claimant

also contends he was not made whole by the settlement from a motor vehicle accident (MVA) and

Respondent No. 1, Employer’s Mutual Casualty (EMC), is not entitled to subrogation.  Claimant also

seeks attorney’s fees on the indemnity benefits in controversy as well as the wage loss benefits.

Respondent No.1, EMC, contends all appropriate benefits have been paid for the

compensable injuries.  The claimant returned to the respondent’s employ after the accident and

worked through November 20, 2003.  The last medical treatment for the compensable injury was

incurred on August 9, 2004.  The healing period ended October 1, 2003.  The claimant had heart

surgery on June 9, 2004 and his off-work status after that date is unrelated to the compensable

injuries.  Dr. Gary Souheaver examined the claimant for a head injury and found no impairment.

Therefore, the claimant is not entitled to additional indemnity benefits and further medical treatment

is unreasonable and unnecessary.  Any wage loss disability is the responsibility of the Fund.

Respondent No. 1, EMC, also contends they are entitled to one-third of the claimant’s settlement

from his automobile insurance carrier, pursuant to Ark. Code Ann.  §11-9-410, and a set off against
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unemployment benefits paid pursuant to Ark. Code Ann. §11-9-506.

Respondent No. 2, Death & Permanent Total Disability Trust Fund (DPTD), contends it has

not controverted this claim.  The Fund stands ready to begin payment if and when the claimant is

found to be permanently and totally disabled;  and Respondent No. 1 has paid the maximum of

$75,000.00 pursuant to Ark. Code Ann. §11-9-502(b)(1).  The Fund also contends that if the

claimant is found to be permanently and totally disabled, Respondent No. 1, EMC, is not entitled to

a credit for payment of permanent and total disability benefits prior to the date the claimant is found

to be permanently and totally disabled.  The  Fund contends the healing period ended October 1,

2003. 

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant, who uses an oxygen unit (since

September, 2008) for chronic obstruction pulmonary disease (COPD), his stepdaughter, Mary

Canady, his wife Patty Luther, and vocational rehabilitation specialist, Heather Taylor.  Ms. Canady

and Mrs. Luther have observed personality changes, depression and mental confusion in the claimant

since his accident.

The claimant, age 63 (D.O.B. February 17, 1945),  has a high school education and served

in the Marine Corps until he received a  medical discharge (Tr. p. 11-12).  His work history includes

jobs assembling carnival rides, driving a cement truck, roustabout on an offshore oil rig, mechanic

in a shipyard, and jackhammer operator.  His health history includes heart disease, a work related

hernia in the 1990's and a high school football injury to his left shoulder which did not require

medical treatment or cause disability.

The claimant was hired by the respondent-employer as a bulldozier operator and was

physically capable of working twelve hours a day.  On July 15, 2002, the claimant sustained multiple

injuries in a work-related  motor vehicle accident (MVA).  Prior to the accident, the claimant had

no prior right shoulder pain, headaches, neck or back pain.
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After treatment at the emergency room (ER), the claimant came under the care of Drs.

Wharton, Rutherford, and Pearce who assessed a 4% rating to the claimant’s right shoulder.  The

claimant developed headaches, seizures, sleep disturbance, memory loss and mental confusion.  He

was evaluated  for these problems by Drs. Silas, Frigon, and Souheaver.  After the insurance carrier

controverted the sleep study recommended by Dr. Frigon, the claimant began receiving treatment

through the Veterans Administration.  The claimant is requesting additional medical treatment with

Dr. Frigon for neurological problems.

After the injury, the claimant returned to work but experienced dizziness and fell off the

bulldozier several times.  Periodic lay-offs were not uncommon with the respondent-employer’s

business.   In total, the claimant received unemployment benefits in 2002, 2003, and 2004.  He did

not return to work after the lay-off in November 2003 due to his symptoms, (Tr. p. 42, 53-54). 

During one of these lay-offs, the claimant had heart surgery on June 9, 2004 necessitating a

6 month recovery period (Tr. p. 45).  He was approved for Social Security Disability in 2004.

Medical records show the claimant received treatment for his heart at the VA and UAMS in 2002,

2003 and  2004.  

Dr. Wharton released the claimant on September 11, 2002.  Dr. Rutherford released the

claimant on October 21, 2002, January 13, 2003, and October 1, 2003.  Dr. Pearce released the

claimant on May 22, 2003.  Dr. Silas felt the claimant’s symptoms had not been adequately

addressed (see his letter of September 16, 2004).  The claimant is requesting additional temporary

total disability benefits from July 20, 2004 to February 21, 2006.

On May 22, 2003, Dr. Pearce assessed a 4% rating to the right shoulder which was accepted

by the carrier.  In a report dated February 21, 2006, Dr. Silas assessed ratings as follows:

10% -14% - closed head injury- (Table 4 Sec. 4.1 d,  p. 142)

5%-9%- sleep disturbance- (Table 6, p. 143)

5%-9% - gait and station impair-
ment- (Table 13,  p. 148) 

10%-20%- mental confusion,
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memory loss (No citation)

In response to Attorney Buckner’s letter of June 2, 2006, Dr. Silas combined the impairments

for a total of 50%-60% to the body as a whole.  Dr. Souheaver, in his letter of November 17, 2006

disagreed with Dr. Silas’ assessment.  Dr. Souheaver commented, “review of my test results would

not support any inferences of permanent mental or neurocognitive residuals that would be unique

and specific to the accident on July 15, 2002.  In his report of October 1, 2003, Dr. Rutherford

assessed 0% impairment to the back.  In his report of April 3, 2003, Dr. Rutherford assessed a 0%

rating for the headaches.

The claimant seeks payment of permanent partial disability benefits equivalent to Dr. Silas’

rating of 50%-60% to the body as a whole.

Since his injury, the claimant’s physical and mental condition has been impaired.  He is

unable to walk any distance, he must alternate sitting and standing, and he needs to shift his weight

when sitting.  He is able to do some house cleaning and yard work at his own pace, and he paints

furniture for his son’s business.  In 2007, he was able to paint his house (the exterior and one interior

room) over a 2-3 week period, using a stepladder.  The claimant experiences dizzy spells a couple

of times a week.  He is troubled by personality changes and a short temper with his family (Tr. p. 26,

59).  He is still able to pursue his hobbies of hunting and fishing even though he renewed his driver’s

license he does not drive because of his problems with mental confusion.

Dr. Silas assessed the claimant’s work restrictions to include lifting limited to 10-20 pounds,

frequent changes of position between sitting and standing and an inability to walk any distance due

to back and leg pain, (see Dr. Silas’ report to Social Security dated March 3, 2005).  Dr. Silas also

limited the claimant’s ability to twist, stoop, crouch and climb stairs.  He recommended the claimant

never use a ladder.  Dr. Silas assessed limitations on the range of motion of the claimant’s upper

extremities bilaterally.  He also felt the claimant could not work due to depression, personality

changes, confusion and memory loss.

Heather Taylor testified she interviewed the claimant in April, 2008.  Although his work
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experience was limited to manual labor, he was not a good candidate for retraining due to his age.

Her report of April 24, 2008 shows the claimant was not interested in vocational rehabilitation or

job search assistance because he didn’t think he was capable of working, (Tr. p. 76-77, 82, 90).  Ms.

Taylor identified several jobs for the claimant based on the releases from Drs. Wharton, Rutherford

and Pearce, (Tr. p. 82).  Dr. Silas does not feel the claimant is able to return to the work force.

As part of  the settlement from the MVA, the claimant received $40,000.00 ($25,000.00 from

the third party/$15,000.00 under insured coverage), (Tr. p. 36-37).  Documentary evidence from the

respondents show payments of $15,942.00 in indemnity benefits ($10,200.00 for temporary total

disability/$5, 742.00 for permanent partial disability), along with payments of $38,168.80 in medical

expenses, for a grand total of $54,110.80.

MEDICAL EVIDENCE

The claimant was involved in a two vehicle MVA in which his vehicle rolled over.  The

claimant was not wearing a seat belt.  Immediately after the accident, the claimant was treated at the

ER for his complaints of bilateral flank pain.  In the ER narrative report, the claimant denied loss of

consciousness (LOC), dizziness, blurred vision, neck or back pain.  In the ER outpatient record, the

claimant was diagnosed with a right hip contusion.  In the ER treatment record, the claimant’s

complaints are recorded as left hip pain.  X-rays were taken of the pelvis and lumbar spine.

Degenerative changes were found in the right and left sacroiliac joints and at L1-L2 and L2-L3.

The next day, the claimant saw general practitioner, Dr. Wharton.  Medication was prescribed

for the claimant’s complaints of low back pain.  The claimant returned to work but continued to

complain of back pain.  A nurse’s notation of August 16, 2002 shows the claimant’s wife called the

doctor concerned about her husband’s dizziness.  The doctor thought the medication might have

caused his symptoms but scheduled an MRI of the spine and CT scan of the head.  The tests revealed

degenerative disc disease with moderate right foraminal narrowing at L4-5/L5-S1, and minimal disc

protrusion/herniation at L5-S1 on the right lumbar spine.  The CT scan was normal except for

sinusitis which could cause dizziness.  Levaquin and Rocephin were prescribed for sinusitis.
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The claimant completed Form AR-N on August 22, 2002 reporting a back injury as a result

of the MVA.

Dr. Wharton prescribed physical therapy where the claimant complained of left paraspinal

and left leg pain with headaches and dizziness.

In September, 2002, the claimant returned to Dr. Wharton with depression, left sided

weakness and hypertension.  He was admitted to the hospital for evaluation of a possible  stroke.

A second CT scan of the head showed improvement of the sinusitis detected in the August 28, 2002

test but sinusitis had developed in a new area.  On September 9, 2002, the claimant experienced

dizziness and hot flashes.  Dr. Wharton stopped the medication (Celexa) he had prescribed for

depression.  Dr. Wharton also ordered testing on the claimant’s heart (chest x-ray, carotid doppler),

which were negative.  Dr. Wharton attributed the claimant’s symptoms to anxiety, depression, high

blood pressure,   an adverse reaction to medication and sinusitis (see his report of September 10,

2002).

In a Form AR-3 signed September 13, 2002, Dr. Wharton diagnosed a lumbar strain and high

blood pressure attributable to the MVA.  He prescribed a low salt diet and medication.  The doctor

administered injections along the left sacroiliac area.

The claimant was evaluated by Dr. Rutherford for headaches and low back pain in

September, 2002.  The physical examination was unremarkable and he saw no evidence of

depression.  Based on the claimant’s symptoms of persistent headaches and back pain, Dr.

Rutherford order diagnostic testing.  An MRI scan of the brain was normal.  A whole body bone scan

showed degenerative changes in the spine and shoulders.  EMG/NCV studies of the lower

extremities were normal.

For the first time, on October 4, 2002, the claimant complained of bilateral upper extremity

pain.  An EMG/NCV study of the upper extremities was negative.  Dr. Rutherford diagnosed post-

traumatic headaches, lumbar strain, anxiety and stress.  He prescribed physical therapy and

Amitriptyline which resolved the claimant’s headaches.  Arthrotec improved the back pain.  Dr.
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Rutherford released the claimant on January 13, 2003.  In his report of April 3, 2003, he assessed a

0% rating for the headaches.  On October 1, 2003, he assessed a 0% rating for the back pain.

In October, 2002, the claimant returned to Dr. Wharton with complaints of dizziness,

numbness in his arms, and elevated blood pressure.  Dr. Wharton ordered an MRI of the cervical

spine.

The claimant returned to Dr. Rutherford in November and December, 2002 complaining of

shoulder pain.  Dr. Rutherford referred the claimant to Dr. Pearce.  MRI scans of both shoulders

conducted January 9, 2003, revealed tendinosis, degenerative changes (callus formation, spurring,

osseous cyst) and partial tears.  Dr. Pearce commented, “those findings of both shoulders may or may

not be related to his injuries and may be incidental.”  He was diagnosed with impingement syndrome

and administered injections.  Dr. Pearce assigned a 4% rating to the body as a whole and released

him with no work restrictions (see his reports of April 3, 2002 and May 22, 2003).

In October, 2003, Dr. Rutherford discontinued the claimant’s medication but his headaches

and back pain returned and he resumed treatment with Dr. Wharton on November 4, 2003.  Dr.

Wharton referred the claimant to Dr. Silas, a neurologist.  The notes authored by the nurse case

manager, Vicky Riviere, indicate the claimant did not want to return to Dr. Rutherford or seek

treatment at the VA.

The claimant saw Dr. Silas on December 16, 2003 and gave him a history of head, back,

shoulder and knee pain following an MVA in which he lost consciousness.  Dr. Silas recorded a

history of sleep disturbance, snoring, and mental lapses in attention.  Dr. Silas diagnosed a closed

head injury with a mild concussion, lumbar disc disease with a ruptured disc, and restless leg

syndrome.  Dr. Silas recommended another NCV study of the lower extremities for his back and leg

pain and an EEG to see if seizures were responsible for his memory lapses.

The EMG/NCV study was performed by Dr. Silas on January 15, 2004 for low back and knee

pain and a stiff neck.  The test was abnormal for both lower extremities, worse on the left.  The EEG,

performed by Dr. Silas was also abnormal.  The claimant was prescribed Amitriptyline and
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Neurontin which the carrier controverted.

The claimant was evaluated by Dr. Jim Moore, neurosurgeon, on January 12, 2005.  The

examination was positive for some cognitive problems in following the doctor’s instructions and

paraspinous muscle spasm.  Based on Dr. Silas’ diagnostic studies, Dr. Moore diagnosed post

traumatic seizures.  He also diagnosed lumbosacral sprain/strain based on the MRI scan which

showed disc bulging at L4/5 on the sagittal but not the axial view.  Dr. Moore felt the claimant

needed a psychological evaluation and another electroencephalogram from an independent evaluator.

The claimant was evaluated by Dr. Souheaver who performed an IQ test, memory tests,

personality tests and neuropsychological tests.  In his reports of August 3, 2005 and November 17,

2006, Dr. Souheaver diagnosed somatoform disorder, depression, anxiety, and possible post

traumatic stress disorder (PTSD).  Although some test results were below normal, the findings could

not be attributed to a traumatic brain disorder.  Dr. Souheaver noted  the claimant’s cognitive

abilities could have been affected by adverse reactions to medication, vascular disease, and

depression.  Dr. Souheaver also noted the claimant did not put forth a consistent effort on the

neuropsychological testing.

An EEG performed by Dr. Frigon on September 18, 2007 was normal.

FINDINGS AND CONCLUSIONS

The claimant has requested additional medical treatment with Dr. Frigon for neurological

problems.

Employers must promptly provide medical services which are “reasonably necessary in

connection with” the compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured

employees have the burden of proving by a preponderance of the evidence that medical treatment

is reasonably necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

What constitutes reasonable and necessary medical treatment is a fact question for the Commission,

and the resolution of this issue depends upon the sufficiency of the evidence.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Reasonably necessary medical services “may
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include that necessary to accurately diagnose the nature and extent of the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damage produced

by the compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission opinion

February 14, 2003 (E906565).  In assessing whether a given medical procedure is reasonably

necessary for treatment of the compensable injury, it is necessary to analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

With the exception of the normal EEG study in September, 2007, I found no records from

Dr. Frigon in the medical packet discussing her diagnosis or treatment plan.  According to the

claimant, Dr. Frigon wants to do a sleep study.  Dr. Silas had previously noted sleep disturbance,

snoring, and restless leg syndrome.  Neither Dr. Silas nor Dr. Frigon have explained how sleep

disturbance is related to the compensable injury.

Therefore, I find the medical evidence fails to support a causal connection between sleep

disturbance and the compensable injury.  Dr. Frigon’s treatment is unreasonable and unnecessary.

The claimant has requested additional temporary total disability benefits from July 20, 2004

to February 21, 2006. The July 2004 date cannot be correlated with any of the medial records in the

index.

Temporary disability is determined by the extent to which a compensable injury has

affected the claimant's ability to earn a livelihood.  For an injury to the body as a whole, a claimant

is entitled to temporary total disability compensation during the period of time that the employee

is within the healing period and totally incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The "healing

period" is defined as the period necessary for the healing of an injury resulting from an accident.

Ark. Code. Ann. §11-9-102(12).  The healing period continues until the employee is as far restored

as the permanent character of his injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the healing period
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has ended, and the claimant is no longer entitled to receive temporary total disability compensation

or temporary partial disability compensation, regardless of physical capabilities.  Moreover, the

persistence of pain is not sufficient in itself to extend the healing period or to find that the claimant

is totally incapacitated from earning wages.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  

The claimant has not worked for the respondent-employer since November 16, 2003.  He

received treatment in 2002, 2003, and 2004 for heart problems and required surgery on June 19,

2004 for a valve replacement which necessitated a period of recovery.  The claimant was simply not

available for work during this time and was approved for Social Security disability benefits in 2004.

With the exception of Dr. Silas, all of the physicians had released the claimant in 2003.  

The Commission has the duty of determining the credibility of the witnesses and the weight

to be given to the lay testimony and expert medical evidence.  Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995).  Resolution of conflicting medical evidence is a question of fact

to be resolved by the Commission.  Beeson v. Landcoast, 43 Ark. App. 132, 862 S.W.2d 846 (1993).

The Commission has the authority to accept or reject medical opinion based on the probative force

of the evidence and translate into findings of fact only those portions of the testimony deemed

persuasive.  Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

Accordingly, I find the claimant’s healing period ended October 1, 2003 with the release by

Dr. Rutherford. 

The claimant has requested additional permanent partial disability benefits for the 50-60%

rating assessed by Dr. Silas. After reviewing the AMA Guidelines, it seems that some of these

ratings overlap.

Dr. Silas allotted 10-14% for a closed head injury defined in the Guidelines as altered

consciousness and an inability to perform usual activities.  He then assessed an additional 10-20%

for an inability to concentrate, loss of memory and confusion, with no citation to the Guides.  A third

rating of 5-9% was assessed for a lack of day time alertness.  According to Dr. Souheaver, there are
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multiple causes for the claimant’s deficits including somataform disorder, medication and vascular

disease as well as the compensable injury.

Dr. Silas also assessed 5-9% for gait and station problems, defined by the Guides as

limitations in walking, standing or sitting.  The examples given are gait spasticity, paraparesis,

muscle atrophy, loss of sensation, and increased deep tendon reflexes.  Dr. Moore felt the claimant’s

episodes of “locking up” of the lower extremities was psychological rather than organic.  If Dr. Silas’

intention was to rate impairment from the back injury, then we have a conflict with Dr. Rutherford’s

opinion of 0%.

Finally, Dr. Silas assessed 5-14% for the upper extremity, which Dr. Pearce had all ready

rated at 4%.

Accordingly, I find Dr. Silas’ rating out of proportion with the assessments of the other

physicians and the Guidelines.  The respondents have paid all appropriate permanent partial

disability benefits.

The claimant has requested wage loss in excess of the impairment rating.  He demonstrated

an ability to work after the accident and did not leave the respondent’s employ until after his heart

surgery and approval of Social Security benefits.  The claimant is almost 64 years of age.  He has

been treated conservatively for back and right shoulder injuries superimposed upon pre-existing

degenerative disc disease.  His age and work history of manual labor makes him a poor candidate

to re-enter the work force.  With the exception of Dr. Silas’ report, however, the claimant has no

work restrictions.

Accordingly, I find the claimant is not entitled to any wage loss disability benefits.

The respondents can receive reimbursement only for the amount by which the sum received

in the third party action exceeds the total amount of damage incurred.  It should also be noted that

the indemnity benefits, voluntarily paid by the carrier,  are only a percentage of the claimant’s

average weekly wage, so he was not fully compensated during that time.

An insurance carrier’s right to subrogation does not arise until the insured is made whole.
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The policy behind the “made whole” doctrine is to prevent the insured from recovering twice (from

the insurer and the third party) for the same injury.  Franklin, Jr. v. Healthsource of Arkansas, 328

Ark. 163, 942 S.W.2d 837 (1997), General Accident Insurance v. Jaynes, 343 Ark. 143, 33 S.W.3d

161 (2000).  Reimbursement is calculated as “the amount by which the sum received by the insured

from the (third party), together with the insurance proceeds, exceeds the loss sustained and the

expense incurred by the insured in realizing on his claim”, Shelter Mutual Insurance Co. v. Bough,

310 Ark. 21, 834 S.W.2d 637, at page    (1992).

After review, I find the claimant has not been made whole and the respondents are not

entitled to subrogation.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed on July 15, 2002
at which time the claimant sustained compensable
injuries to his back, head and shoulders at a
compensation rate of $391.00/$294.00.  The
respondents paid a 4% rating to the shoulder.

2. Respondent #1 has paid all appropriate medical and
indemnity benefits.  The claimant’s healing period
ended October 1, 2003.  Further medical treatment is
unreasonable and unnecessary.

3. The claimant has no work restrictions for his
compensable injuries based on the opinions of Drs.
Wharton, Pearce, Rutherford and Moore.  Therefore,
he is not entitled to wage loss disability benefits.

4. The claimant has not been made whole and the
respondents are not entitled to subrogation.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


