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Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE GAIL O. MATTHEWS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On February 23, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Elsa Lucio - the claimant, coupled with medical reports and other

documents comprise the record in this claim.
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DISCUSSION

Elsa Lucio, the claimant, with a date of birth of November 15, 1962, commenced her

employment with respondent with respondent in August 1994 or 1996, and has been continuously

employed by same since.  Claimant denies having any back problems which caused her to seek or

need to seek medical treatment prior to her employment with respondent. 

Claimant began experiencing some problems with her back in October 20003. 

Respondent accepted the claimant’s injury as compensable.  The claimant was referred by

respondent to Dr. Schechter, a Jonesboro orthopedic surgeon.  The testimony of the claimant

reflects that Dr. Schechter later referred her to Dr. Ron South, and that Dr. South referred her to

Dr. Terence Braden.  Finally, Dr. Braden referred her to Dr. Greg Ricca, a Jonesboro

neurosurgeon.  In a report of July 30, 2007, Dr. Ricca released the claimant to full duty with no

restrictions.

Claimant acknowledged that prior to July 30, 2007, respondent paid all of the medical bills

associated with the treatment of her back complaint.  Claimant’s testimony reflects that she has

been seen by Dr. Greaser and Dr. Abraham since July 30, 2007, for compensable back injury.  The

claimant filed a change of physician request with the Commission on or about January 12, 2008,

which resulted in a May 30, 2008, Change of Physician Order.  Claimant acknowledged that she

was seen by Dr. Abraham prior to the entry of the Order.

Regarding the events that occurred subsequent to July 30, 2007, which cause her to seek

further medical treatment for her compensable back injury, the claimant testified that at the time

of her initial visit to Dr. Ricca she was informed that she needed to see a pain management

physician.   The testimony of the claimant reflects that she then went to Dr. Fonticiella and
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inquired about pain management physician in the Jonesboro area.  After obtaining the information

from Dr. Fonticiella, claimant testified that she then made an appointment with Dr. Abraham.  

Claimant acknowledged that Dr. Abraham is a neurosurgeon, however maintains that he

provided treatment to her for a period of time.  Claimant testified that she first saw Dr. Abraham

on January 24, 2008.  Claimant explained that Dr. Ricca referred her back to Dr.  Fonticiella, who

in term referred her to Dr. Abraham.   The January 24, 2008, report of Dr. Abraham reflects that

the claimant was referred to him by Dr. Fonticiella.  

Claimant maintains that she was being treated by Dr. Abraham for the same complaint -

low back injury -  for which she had been treated by Dr. Fonticiella and Dr. Ricca.  With respect

to the specific medical treatment provided by Dr. Abraham, claimant’s testimony reflects:

Dr. Abraham did some steroid shots in my back, physical 
therapy, and I still kept having the same problem, so he sent me to 
Dr. Ricco. (T. 16).

The claimant testified that Dr. Fonticiella was her primary care physician.  As to Dr. 

Fonticiella’s involvement in the treatment of her compensable back injury, claimant testified:

When I, when I first got hurt and I had told them that I thought I
had hurt my back, they [respondent-employer] just told me to basically 
just walk it off - see if I kept having more problems, to let them know.
Well, then I told them I was going to my doctor, and they didn’t seem to do
nothing.  And when I told them that my doctor had start referring me to go
to another doctor, a neurologist, then they sent - they referred me to Dr.
Schechter. (T. 17).

The testimony of the claimant reflects that she does not believe that respondent paid for her

initial/original treatment for her back under the care of Dr. Fonticiella.  

The testimony of the claimant reflects that following her July 30, 2007, visit to Dr. Ricca,

she returned to Dr. Fonticiella, her primary care physician, on her own, prior to the referral to Dr.
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Abraham.  Claimant acknowledged that she was not referred to Dr. Fonticiella by Dr. Ricca. 

Claimant’s testimony reflects that she last received sanctioned medical treatment which was paid

for by respondent in July 2007, when she last saw Dr. Ricca, explaining:

No.  The last time that workman’s comp helped me was when I 
went to Dr. Ricca and then one time when I kept asking them that I was 
still having problems, they paid for one (1) doctor’s visit.

Dr. Abraham.  I got a letter in the mail saying that they were going
to pay for that visit, and the lady from workman’s comp, she was there 
with me. (T. 20).

The above visit to Dr. Abraham was subsequent to the entry of the Change of Physician Order.  

The testimony of the claimant reflects that from the July 30, 2007, release by Dr. Ricca

until the one visit with Dr. Abraham following the entry of the Change of Physician Order, she did

not have medical treatment which was furnished [paid] by respondent.  Regarding the status of

her symptoms and injury between the July 30, 2007, visit of Dr. Ricca and her first visit to Dr.

Abraham on January 24, 2008, claimant testified:

I was still having sharp back pains from my lower waist in the back
down my legs.  I was having, like, muscle spasms, especially at work.  And
I kept going back to Dr. Abraham and I told him, you know, we tried physical
therapy. (T. 21-22).

Prior to going to Dr. Abraham, claimant testimony reflects, regarding her efforts to get medical 

treatment through respondent:

I wen to Ricca, then they gave me a page of exercises to do at home,
and they said that, you know, maybe that would help, and I tried those 
exercises.  I tried Tylenol.  I tried to do light work, pick up at work, you
know, real light, if I could, and I was still having the same pain. (T. 22).

Claimant also testified regarding her contact with representatives of respondent:

After I got released from Dr. Ricca about a month later, I called Ms.
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Lela Taskey, and I asked her - I was still having problems with my back,
I was still hurting, and she said . .   .

If they could still help me out with the doctor bills because I was
still having a lot of back pain, in my back, and I feel that I still needed 
medical care.  (T. 22).

Claimant testified that she only had one (1) telephone conversation with Ms. Taskey:

No, no.  At the end of that conversation, both of us were getting 
kind of heated up, you know - I can’t tell you what she said, but anyway, 
I just .   .   . (T. 23).

In seeking medical treatment under the care of Dr. Abraham in January 2008, claimant

filed the cost of same with her health insurance carrier and paid the corresponding co-pay. 

Claimant paid Dr. Abraham’s bill for each visit, with the exception of the one (1) visit following

the Change of Physician Order.  

The testimony of the claimant reflects that she was referred to Dr. Greaser by Dr.

Abraham.  Claimant has paid the cost of the co-pay for her visits to Dr. Greaser, which was filed

with her health insurance carrier.  

Regarding any accidents she may have sustained since the October 2003, injury to her

back, claimant testified:

Further down that - that following year - I told the job that I was
bringing a barrel inside through the - at work, and the jack - the wheel got
stuck in the concrete, and it just, when it got stuck, it just tipped me over. (T. 24).

The afore occurred at work.  Claimant denies the occurrence of a non-work-related situation or

accident involving her back since October 2003.  Claimant attributes her current need for medical

treatment regarding her back to her employment with respondent.

Claimant has not had surgery in connection with her low back injury.  The testimony of
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the claimant reflects that her medical treatment under the care of Dr. Greaser has consisted of

physical examination and medication for her back, to include injections.  Claimant testified that

Dr. Abraham performed one (1) injection in her back and Dr. Greaser has performed two (2)

injections.  Additional injections under the care of Dr. Greaser were scheduled the Monday

following the hearing in this claim.  With respect to any relief from pain and symptoms afforded

by the afore injections, claimant testified:

They have a little.  They recommend me to be off of work for 
probably a week or two (2), but I can’t afford it. (T. 26).

Claimant’s testimony reflects that she had not missed much time from work since October 2003,

relative to her back injury, noting that she had missed a day here and there - at the most a total of

two (2) weeks.

The testimony of the claimant reflects that she enjoys her job and that it is her intention to

continue working.  In terms of the physical activities involved in the discharge of her job duties,

claimant testified:

I run the post former, I run the ______ (28:19).  And we’re doing
counter tops, and I have to bend down to pick them up from the skid, put
them on the table; we have to pick them up from the rack and put them on 
the post former, off and on, off and on.  It’s a lot of bending, you know, 
picking up, that’s about it. (T. 27).

Respondent manufactures wood store fixtures.  Claimant estimates that the heaviest thing that she

lift in the discharge of her duties is between 25 to 30 pounds.  Regarding the frequency of the

afore lifting, claimant’s testimony reflects:

Back last year, they had me doing _____ (29:14), and there were
probably like, oh, I’d say fifteen (15) to twenty (20), but that was two (2)
or three (3) of us, and, right now, I’d say a counter top, oh, probably weighs
like maybe ten (10), you know, each, but we’re doing like a hundred and 
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fifty (150) to a hundred and eighty (180) a day.  (T. 28).

Claimant works an eight (8) hour shift, Monday through Friday.  Claimant testified that

during her shift she gets a break from 8:45 to 9:00 a.m., and the from 12:00 to 12:15 p.m. , for

lunch.  In describing her job, the claimant provided the following characterization:

Between medium and heavy.  I mean, it just  - each day, you know,
we might be doing the counter tops and they might come in and say we 
need this other order in, you know, so it’s just from day to day. (T. 28-29).

Claimant has outstanding medical bills from both Dr. Abraham and Dr. Greaser.   With

respect to her ability to continue to obtain medical treatment from the afore physicians in light of

the outstanding medical bills, claimant testified:

I’m still getting, I mean, they’re still giving me medical.  But I
just, I try to pay as much as I can, you know.  Right now, I’ve got medicine 
that I’ve got to go pick up since Tuesday, that I couldn’t afford til today.
(T. 29).

Both Dr. Abraham and Dr. Greaser have prescribed medicine for the claimant’s low back injury 

since the entry of the Change of Physician Order.  Claimant estimates that her out of pocket cost

for the medication range from $20.00 to $30.00, her co-pay.  Claimant testified that she tries to

get her prescription filled every two (2) weeks.

During cross-examination, claimant acknowledged that Dr. Braden relayed that he had

done everything that he could do for her regarding her low back complaint.  Further, claimant

acknowledged that she was not pleased with Dr. Steve Cathey, a North Little Rock neurosurgeon

that the respondent sent her to.  As previously noted, claimant testified that she was sent to Dr.

Ricca by the workers’ compensation physician.  

The testimony of the claimant reflects that she has undergone four (4) or five (5) epidural
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steroid injections (ESI) in the treatment of her low back injury.  Claimant testified that she

received relief from her pain for a short period following each injection, however the duration of

the pain relief has lessen.  Claimant attributes the afore to the fact that she returns to work the

next day following the injection.  Claimant concedes that she gets very little relief from the

injection, and that the therapy has not benefitted her.   Claimant’s testimony reflects that the

medication - muscle relaxers - does help in the relief of her low back pain.

The claimant testified that while surgery has not been recommended, she does not want

surgery, but rather want to work as much as she can.  Claimant acknowledged that some of the

doctors have recommended that she consider doing some other type of work, in that her present

work is a little bit too hard for her.  The testimony of the claimant reflects that her present job is

about as good a job as can be found in her area.  Further, claimant testified while she works a

40–hour work week, when overtime is offered she also takes it.  The testimony of the claimant

reflects:

I want, what I want, is that, like I said, I love my job.  It’s not
hard, and, like I said, every day is just different.  I just want workman’s
comp to help me with my medical bills and help me find a cure, if there
is, for my back. (T. 35).

Claimant conceded that Dr. Greaser, her present treating physician, is providing a

treatment regimen [ESIs, prescription medication, and therapy] similar to her other doctors. 

Regarding the assessment of her low back complaint by her physicians, claimant testified:

They told me that I had a hurt back, the lower discs - and, so, as 
long as I kept doing the lifting, and the squatting down, and all the bending,
it was going to still be aggravating the lower discs. (T. 36).

Claimant asserts that she did not have any problem with her back until she got the bulged disc
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while working.  Claimant maintains that Dr. Braden, Dr. Abraham, Dr. Greaser and Dr.

Fonticiella have told her that a bulge disc was causing her problem.

Claimant elaborated regarding the work-related incident in 2004, involving the

wheelbarrow:

I was taking a 30-gallon can, you know, a barrel, outside, and
I was bringing another one in.  And, at the door, there was crack of 
cement that was missing, and when I was coming back, the wheel got
caught, and it just kind of took me over to the side, and I fell.  And, there
was a metal table there, and it just barely, just snatched me, you know.
It didn’t cut me, but it hit me on the seat, and I landed on my side. (T. 37).

Claimant’s testimony reflects that the afore cause her back to hurt worse for a while, however 

returned to its pre-incident status within a month or two.

Claimant acknowledged that after securing the services of an attorney she was aware that

a change of physician would be requested.  The testimony of the claimant reflects that she saw Dr.

Abraham before she secured an attorney, explaining:

That’s when I had talked to the workman’s comp lady, Lela 
Taskey, and I told her about my back and she said, you know, I’m not
suppose to say what she said.  But then, after that call, I went to see Dr.
Abraham, but then after that, I went to saw Mr. Willhite. (T. 39).

The claimant testified that she saw Dr. Abraham two (2) to three (3) times before respondent paid 

for the one (1) visit.  

Dr. Abraham performed an injection before referring the claimant to Dr. Greaser for 

further treatment.  While Dr. Greaser has performed injections in the treatment of her low back

injury, the testimony of the claimant reflects that further treatment is in the offering:

Well, I mean, with the shots, they’re saying they can do 
something else.
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No, because with the shots, they want me to be off at least,
like I said, more than just the next day going to work, you know.  It’s
like, when you get a cut, and you get hurt, well, you got to take time
for that. (T. 40).

The claimant testified that the only time she was off work for two (2) weeks in connection with

the treatment of her low back was when she was directed to do so by Dr. Schefano because he

had given her an ESI.  Following the afore, claimant asserts that the pain did not return for four

(4) or five (5) months.   Claimant’s testimony reflects that the last ESI she received ceased her

back pain for four (4) to six (6) weeks.

The testimony of the claimant reflects that had she not been able to receive the medical

treatment from Dr. Abraham and Dr. Greaser she would not have been able to continue working

as she has, explaining:

Because the medications that they’re giving me is helping my
back, and before I went to them, I was to where I was barely able to get
out of bed. (T. 43).

Claimant described her medical condition between the July 30, 2007, discharge of Dr. Ricca and 

the initial January 2008, visit with Dr. Abraham:

Un, I couldn’t stay sitting down for long to enjoy watching TV -
I just couldn’t stay sitting down for a long period of time, to where I have
to get up.  I was taking like, Tylenol, like two (2) in the morning, like 
every four (4) hours, just constantly, for the pain.  I was buying Aspercreme,
Ben-Gay, doing anything for the pain cause - I couldn’t even sleep. (T. 43).

Claimant noted that the medications and treatment provided by Dr. Abraham and Dr. Greaser help

her to cope with her condition attributable to the compensable low back injury. 

The medical in the record reflects that the claimant was last seen by Dr. Terence P.

Braden, III, D.O., on June 19, 2007, which was in follow-up to a June 12, 2007, visit.  The office
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note of the June 19, 2007, visit reflects, in pertinent part:

She reports that the Medrol dose pack gave her a headache but didn’t
really help with the left low extremity pain.

She has known difficulty with a chronic recurring left disc in the 
lumbosacral spine which causes intermittent radicular symptoms.

Plans:
1. Since she has continued symptomatology in this left low 

extremity.  I am going to continue on her alternate duty status.
2. I think that it is time for a surgical opinion.  I don’t think that

further injections into her spine considering the chronicity of 
this problem will give her any distinct improvement. (RX. #2, p. 37).

On July 13, 2007, the claimant was seen by Dr. Gregory F. Ricca, a Jonesboro neurosurgeon, 

pursuant to the request of Dr. Braden.  Following his review of the claimant’s prior pertinent

records, to include diagnostic reports, and a physical examination, the July 13, 2007, report

concludes:

DISCUSSION: I talked at length with Ms. Lucio and her case worker, 
Tracy Lawson, RN, and reviewed all of the above as well as the various
options.  This included living with the symptoms, NSAIDs, PT, Chiropractic
Therapy, treatment at a pain clinic and even surgery.  I explained that 
there are only two reasons for surgery.  These are either a progressive
neurological deficit or intractable and incapacitating symptoms.  Ms. Lucio
has failed extensive, reasonable, nonsurgical treatment.  I recommend we
obtain lumbar flexion/extension X-rays and a current lumbar MRI.  I am
not sure that I will be able to help Ms. Lucio but I think it is appropriate to 
look.  (RX. #1, p. 41).

The claimant was seen in follow-up by Dr. Ricca on July 30, 2007.  The office note relative to 

the afore visit reflects, in pertinent part:

PI: Ms. Lucio reports that she continues to have LBP with tingling
and numbness in both Les.  The tingling starts in the posterior legs
bilaterally “and by the end of the day” the tingling is in the lateral and
anterior Les.  Ms. Lucio’s LBP “is all the time.”
Ms. Lucio states that LESIs helped a lot but lasted for 6 wks.
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I reviewed Ms. Lucio’s history and it is unchanged from her visit
here on 7/13/7.

*       *       *

I reviewed the Lumbar MRI done at SHJ today.  This shows mild
DDD at L5-S1 with loss of water content.  The disc space height is
well maintained.  There is a small high intensity zone in the posterior
annulus just to the left of the midline.  This is associated with a very
small HNP.  There is no neural compression.  There is also a bulging 
disc at L4-5.  The high intensity zone is indicative of a recent annular
injury and not an old injury.  There is mild facet arthropathy of L4-5
and L5-S1.

Dx:
Lumbago 724.2
Lumbar DDD 722.52
Mild DDD at L5-S1 with a small high intensity zone in the posterior
annulus, just to the left of the midline.  There is no neural compression.
There is also a mild disc bulge at L4-5.
Mild facet arthropathy of L4-5 and L5-S1.

DISCUSSION: I talked at length with Ms. Lucio, her case worker Ms. 
Tracy Lawson, RN and a new employee of Ms. Lawson.  I reviewed 
all of the above.  I told Ms. Lucio that I am not ignoring her symptoms
but I cannot find a structural abnormality that I could state is the cause
of her pain.  She does have DDD at L5-S1 but this is mild and I do not
believe is a significant abnormality that could account for her pain.  Ms.
Lucio also has a small high intensity zone in the posterior annulus of 
L5-S1, just to the left of the midline.  This is indicative of a recent injury.
I believe Ms. Lucio’s pain is myofascial in origin.  Ms. Lucio’s pain
could also be partly from her mild facet arthropathy.
I explained that numbness can be caused by pain without neural compression.
I also reviewed the natural history of spine disease and the importance 
of good body mechanics.  We also discussed NSAIDs.  Ms. Lucio has
tried them in the past.  I recommend she try Relafen.
Ms. Lawson asked me to address Ms. Lucio’s work status and impairment
rating.

*       *      *

Other Tx:
WORK: RTW without restrictions.   (RX. #2, p. 44-45).
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On January 24, 2008, the claimant was seen by Dr. Robert E. Abraham, a Jonesboro 

neurosurgeon, relative to her low back complaints.  The January 24, 2008, report regarding the 

claimant’s visit reflects, in pertinent part:

HPI
Ms. Lucio is a 45-year-old female with a history of low back pain since
an injury in 2003.  She strained her back at work.  She has had injections
and PT.  The pain seems to be getting more constant.  She has her injections
in 2004.  PT in 2005.  She saw Dr. Ricca last July .  She states it was a 
WCC case, but has been closed.  She works in a factory and lifts 50 to 60
pound at a time.

Recently, she has a sharp burning sensation with both legs tingling to the 
toes.  She has some problems with walking after sitting for a long period.
She has some pain with sitting with a jabbing sensation in the middle of
her back.  Standing seems to be the least uncomfortable position.  The pain
wakes her at night and she has to change positions to get relief. (CX #1, p. 1).

The report reflects an assessment of the claimant’s complaint as “lumbar radiculopathy”.    The

report also reflects the results of the claimant’s lumbar MRI as minimum bulges at L4/5 and

L5/S1, more to the left.  Treatment provided to the claimant by Dr. Abraham during the January

24, 2008, visit included directions to continue her medicine and activities, and physical therapy. 

At the time of the January 24, 2008, to Dr. Abraham, the claimant’s medications consisted of

Hydrocodone-Acetaminophen, Neurontin - one capsule in the morning and two i the evening, and

Xanax.

When the claimant was seen in follow-up on March 27, 2008, Dr. Abraham recommended

that the claimant undergo a lumbar ESI, which was performed on April 7, 2008. (CX #1, p. 5-7). 

The evidence reflects that the claimant was next seen by Dr. Abraham on June 27, 2008.  The

report generated in connection with the afore visit reflects, in pertinent part:

HPI
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Ms. Lucio is here after having an L ESI in April.  It did not help any.
She is still having muscle spasms in her back.  She has had her Neurotin
dosage increased from 100 mg to 300 mg.  This has helped some.  Most
of her pain is in the lower back and some tingling in the toes.  She has 
some weakness in the legs while walking.  She notes that she has the most
trouble when she has to lift or stand more.

*       *       * 

Assessment
1. R Lumbar Radiculopathy.
Plan
1. Patient counseled
2. Pain Management
3. Continue meds
4. RTC on PRN basis. (CX. #1, p. 8-9)

The claimant was referred by Dr. Abraham to Dr. Raymond D. Greaser, a Jonesboro pain

management specialist.

The claimant was initially seen by Dr. Greaser on August 21, 2008, pursuant to the above

referral.  Following his examination of the claimant and review of prior pertinent medical records,

Dr. Greaser assessed the claimant’s complaints as lumbar disc degeneration, bulging lumbar disc,

chronic pain , lumbar radiculopathy and chronic pain syndrome.  (RX. #3, p. 50-52).  On August

28, 2008, the claimant underwent a lumbar epidural corticosteroid injection procedure under the

care of Dr. Greaser. (RX. #3, p. 53-54).  The claimant was seen in follow up by Dr. Greaser on

January 12, 2009.  After noting the three (3) weeks of pain relief received following the August

28, 2008, injection, Dr. Greaser scheduled transforaminal lumbar epidural steroid injection, which

was performed on January 19, 2009. (RX. #3, p. 55-60).

The medical in the record reflects that the claimant was again seen by Dr. Greaser on

March 3, 2009.  The report noted that the claimant verbalized complaints of muscle spasms in her
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back and bilateral calves at times so severe that has been unable to move her legs. (RX. #3, p. 61-

63).  Dr. Greaser did direct the claimant to undergo another lumbar MRI, which was performed

on March 19, 2009.  The lumbar MRI scan disclosed mild degenerative disc changes with small

annular tear at L5-S1 but no focal disc protrusion or nerve root compression. (RX. #4, p.64). 

Finally, the medical reflects that the claimant was referred by her primary care physician, Dr.

Fonticiella, to the NEA Rheumatology Clinic, and seen by Dr. Beata Majewski on March 12,

2009. (RX. #4, p. 65-67).   

The record reflects the presence of a document which was signed by Dr. Abraham on

September 29, 2008, regarding his opinion of a nexus between the medical treatment rendered to

the claimant by himself and Dr. Greaser and the claimant’s work-related injury.  In an addendum

of March 31, 2009, Dr. Abraham relayed that his opinion had not changed from that previously

expressed regarding the reasonableness and necessity of the medical treatment rendered. (RX.

#1). 

On May 30, 2008, the Change of Physician Order was entered, pursuant to the claimant’s

January 18, 2008, request.  The afore request was stamp-filed received by the Commission on

January 22, 2008.  In a January 22, 2008, correspondence which was received by the Commission

on January 25, 2008, respondent objected to the change of physician request to Dr. Abraham

noting that claimant has been seen by Dr. Ricca at her request.  In correspondence of January

25,2008, the parties were informed that the change of physician request was being forwarded to

the Medical Cost Containment Department of the Arkansas Workers’ Compensation, which

subsequently entered the May 30, 2008, Change of Physician Order which designated Dr.

Abraham as the claimant’s one time change of physician.
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After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following: 

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On or about October 1, 2003, the relationship of employee-employer existed 

between the parties when the claimant sustained a compensable repetitive injury to her back.

3. On or about October 1, 2003, the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $341,00/$256.00, for temporary total/permanent partial

disability.

4. On or about January 18, 2008, claimant filed a change of physician request, which

was received by the Arkansas Workers’ Compensation Commission on January 22, 2008.

5. Medical treatment rendered to the claimant subsequent to July 30, 2007, was 

reasonably necessary in connection with the treatment of her compensable injury on October 1,

2003.

6. On May 30, 2008, a Change of Physician Order was entered by the Medical Cost 

Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to Ark.

Code Ann. §11-9-514 (a) (3)(A)(iii) (Repl. 2002), designating Dr. Robert Abraham as the

claimant’s one time only change of physician.

7. Medical treatment rendered to the claimant under the care of Dr. Robert Abraham,

as well as referrals therefrom, subsequent to the initial June 27, 2008, visit is reasonably necessary

in connection with the treatment of the claimant’s October 1, 2003, compensable injury.
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8. The respondent has controverted the claimant’s entitlement to medical treatment 

in connection with the treatment of the October 1, 2003, compensable subsequent to July 30,

2007. 

CONCLUSIONS

The parties acknowledge that the claimant sustained a compensable repetitive back injury

on or about October 2, 2003.  The claimant maintains that as a result of the compensable injury

she continues to require medical treatment for which respondent is liable.  Respondent takes the

position that the claimant has reached maximum medical improvement and that further medical

treatment is not warranted.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

The claimant, with a date of birth of November 15, 1962, has worked continuously for

respondent-employer since August 1996.  There is no evidence in the record to reflect that the

claimant sought or required medical treatment relative to her low back prior to her employment

with respondent.  The compensability of the claimant’s October 2, 2003, repetitive back injury is

not disputed.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide all medical treatment

that is reasonably necessary for the treatment of a compensable injury.  What constitutes

reasonable and necessary treatment under the afore provision is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo
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Specialty Chemical, Inc., v. Clingan, 69 Ark. App. 369, 13, S.W.3d 218 (2000).  The claimant

bears the burden of proving, by a preponderance of the evidence, that additional medical

treatment is reasonably necessary in connection with her compensable injury.  Those services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damaged produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).

In the instant claim, the evidence reflects that the claimant has undergone extensive

medical treatment relative to the acknowledged compensable repetitive back injury.  Further, the

evidence discloses that the claimant’s treatment plan under the care of Dr. Fonticiella - her

primary care physician, and Dr. Abraham subsequent to the July 30, 2007, discharge by Dr. Ricca,

was not unlike the earlier treatment which was received beginning November 2003, and

continuing through the April 19, 2005, evaluation by Dr. Cathey.  During the afore period the

claimant underwent diagnostic studies, physical therapy, medication, and ESIs.

Dr. Frank Schefano, a Paragould pain management specialist, opined in January 2005, that

the claimant had received maximum medical benefit from his standpoint as far as future treatment

with epidural steroid injections were concern.  Dr. Schefano discharged the claimant from the pain

clinic at Arkansas Methodist Medical Center, with direction to resume her normal duties. 

At the time of his April 19, 2005, evaluation of the claimant Dr. Cathey opined that the

clamant “most likely” suffered a musculosketal injury superimposed on the preexisting

degenerative changes in her lower back.  Dr. Cathey found that the claimant could be released to

continue her job without restrictions.
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Commencing May 18, 2005, the claimant underwent another round of treatment.   This

time under the care of Dr. Terence P. Braden.  The claimant was seen by Dr. Braden on four (4)

occasions in 2005, with the last visit being August 10, 2005.  While there are no reports in  the

record of visits by the claimant to Dr. Braden prior June 12, 2007, the June 12, 2007, report does

reflect that the claimant was last seen on August 24, 2006.  The June 12, 2007, report further

noted that the claimant reported doing a lot of heavy lifting at work two weeks earlier and

experiencing increased discomfort in her left leg, along with numbness and pain in the back of her

calf.  The claimant was later referred by Dr. Braden for a surgical consult, and was seen by Dr.

Ricca pursuant to same.  The claimant’s final visit with Dr. Ricca occurred on July 30, 2007, the

substance of which was addressed above.

While the claimant has received a reduction in her pain and other symptoms since the

onset of the acknowledge compensable injury, there is no showing that the claimant has been

asymptomatic since the October 1, 2003, onset.  Although Dr. Ricca opined that the claimant was

as maximum medical improvement at the time of the July 30, 2007, visit, the claimant nevertheless

continued to obtain medical treatment for complaints attributable to the compensable injury.  The

afore was afforded to the claimant by her primary care physician, Dr. Fonticiella, who referred her

to in January 2008,  Dr. Abraham.  Respondent refused to provide further medical treatment to

the claimant subsequent to July 30, 2007.   A claimant may be entitled to on-going medical

treatment after the healing period has ended, if the medical treatment is geared toward

management of the claimant’s injury.  Hydrophonics, Inc. v. Pippin, Ark. App. 200, 649 S.W.2d

845 (1983).    The evidence preponderates that medical treatment rendered to the claimant

subsequent to July 30, 2007, under the care of Dr. Fonticiella and referrals therefrom, was
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reasonably necessary in the treatment of the claimant’s compensable October 1, 2003, back injury. 

Respondent has controverted the afore.

The claimant was initially seen by Dr. Abraham on January 24, 2008, pursuant to the

referral of Dr. Fonticiella.  Prior to the afore visit, claimant, through her attorney had requested a

one time change of physician in connection with October 1, 2003, compensable injury.    The

change of physician request was received by the Commission on January 22, 2008.  Respondent

registered an objection to the afore, which was received by the Commission on January 25, 2008. 

The Change of Physician Order was filed on May 30, 2008, designating Dr. Abraham as the

claimant’s one time change of physician.  The claimant was first seen by Dr. Abraham on June 27,

2008, following the entry of the Change of Physician Order.  On August 21, 2008, the claimant

was seen by Dr. Greaser, a pain management specialist, pursuant to the referral of Dr. Abraham.

The evidence preponderates that the medical treatment received by the claimant under the

care of Dr. Abraham, subsequent to the change of physician request and entry of the Change of

Physician Order, was reasonably necessary in connection with the treatment of the October 1,

2003, compensable injury.  Further, the evidence preponderates that the treatment rendered to the

claimant under the care of Dr. Greaser, pursuant to the referral of Dr. Abraham, is reasonably

necessary in connection with the treatment of the claimant’s October 1, 2003, compensable injury. 

Respondent has controverted the claimant’s entitlement to medical treatment subsequent to July

30, 2007.

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary medical,

hospital, and other apparatus medical expenses in connection with the treatment of the claimant’s
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October 1, 2003, compensable low back injury, to include the treatment under the care of Dr.

Fonticiella and Dr. Abraham, as well as authorized referrals therefrom to Dr. Greaser, subsequent

to July 30, 2007.  

Respondent is further ordered and directed to reimburse the claimant for out of pocket

expenses for medical treatment receive in connection with her October 1, 2003, compensable

injury subsequent to July 30, 2007, as well as reimburse the group health care provider for sums

expended in this claim in connection with the treatment of the claimant’s compensable injury

subsequent to July 30, 2007.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________________
     Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    


