
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F004404

DARRON L. LUCAS, EMPLOYEE CLAIMANT

FARMERS SOYBEAN CORPORATION, EMPLOYER RESPONDENT

GRAIN DEALERS MUTUAL INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED FEBRUARY 5, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on January 30,
2009, at Marion, Crittenden County, Arkansas.

Claimant, pro se, failed to appear.

Respondents represented by Mr. David C. Jones, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on January 30, 2009, to determine whether this

claim  should  be  dismissed  for  want of prosecution pursuant to Ark. Code Ann.

§11-9-702 and/or Commission Rule 099.13.

This claim concerns an alleged accident and injury occurring on or about June

15, 1996.  Respondents have controverted the claim in its entirety, maintaining that

the claimant did not sustain a compensable injury arising out of and during the course

of his employment with Farmers Soybean Corporation.  Respondents have further

asserted the affirmative defense that the claim is barred by the statute of limitations.

A procedural history of this claim is warranted.  On or about April 25, 2000, the

claimant, pro se, filed a Commission Form AR-C which was received by the

Commission on April 28, 2000.  The AR-C noted two (2) separate dates of accident,
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specifically, June 15, 1996, and November 7, 1996, while alleging both a respiratory

injury and  a  back injury.  On May 8, 2000, respondents filed a Commission Form

AR-2 controverting the claim and asserting a statute of limitations defense.  The claim

was then assigned to the Legal Advisor Division to explore various options including

a legal advisor conference and a mediation conference.  Apparently, all efforts failed

and the claim lay dormant until the claimant filed a second Commission Form AR-C

dated December 11, 2006, but not received by the Commission until October 15,

2007.  In response, respondents filed a second Commission Form AR-2 on

November 5, 2007.  Respondents again asserted the statute of limitations as a

defense to the claim.  The claim was reassigned to the Legal Advisor Division on

February 29, 2008.  Following second failed attempts at either a legal advisor

conference or a mediation conference, it was suggested that the claim be assigned

for adjudication.  The claim was assigned to this office on March 24, 2008.

Prehearing Questionnaires were sent to both parties on March 24, 2008.  In addition,

the claimant was advised of his right to legal representation.  Because the claimant

failed and/or refused to respond to the notices sent by this office, the claim was

returned to the Commission’s general files on April 21, 2008.

On November 25, 2008, respondents, by and through its attorneys, filed a

Motion to Dismiss the claim with prejudice, together with a brief in support of the

Motion.  The claim was then reassigned to this office.  A letter was sent to the

claimant on December 3, 2008, advising that he had twenty (20) days to respond, in

writing, to the Motion to Dismiss and that failure to respond could result in the
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dismissal of his claim.  Said notice was received on December 5, 2008, as reflected

by return receipt of certified mail sent to the claimant.  Because the claimant failed to

timely respond, a Notice of Hearing was sent on December 30, 2008, scheduling the

claim for a hearing on January 30, 2009.  The subject of the hearing was the Motion

to Dismiss the claim.  It must be acknowledged that, by letter dated December 17,

2008, the claimant advised that he did want a hearing.  However, the letter request

was received after the Notice of Hearing.  Accordingly, the Motion to Dismiss hearing

remained as scheduled for January 30, 2009.  Again, as reflected by return receipt

of certified mail sent to the claimant, notice of the within hearing was received on

January 3, 2009.  The claimant failed to appear at the scheduled hearing and show

cause why his claim should not be dismissed.  Respondents appeared through its

attorney and proffered a twenty-seven (27) page exhibit in support of the Motion to

Dismiss with Prejudice.  

From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On or about April 25, 2000, the claimant filed a claim for benefits alleging a

June 15, 1996, and November 7, 1996, injury.

3. Respondents have controverted this claim in its entirety.

4. The claimant has failed to prosecute his claim.

5. This claim should be dismissed pursuant to Ark. Code Ann. §11-9-702(a)(4),
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as well as Commission Rule 099.13.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the documentary evidence introduced reflects that the claimant has failed

and/or refused to prosecute his claim.  The claimant has been advised that his failure

to respond to prior notices, as well as to appear at the scheduled hearing would

result  in the dismissal of his claim.  A hearing was scheduled at respondents’ request

pursuant  to a recent  decision,  Dillard  vs. Benton County Sheriff’s Office, 87 Ark.

App. 379,       S.W.3d       (2004).

The sole issue presented for determination concerned respondents’ Motion to

Dismiss with Prejudice.  A.C.A. §11-9-702(a)(4) provides:

If within six (6) months after the filing of a claim for compensation no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1) – (3) of this section.

The time for filing a claim for workers’ compensation benefits is provided in

Ark. Code Ann. §11-9-702(a)(1) – (3) which, for the claimant’s benefits, is set out

entirely below:

(a)     TIME FOR FILING.

(1)     A claim for compensation for disability on account of an injury,
other than an occupational disease and occupational infection, shall be
barred unless filed with the Workers’ Compensation Commission within
two (2) years from the date of the compensable injury.  If during the
two-year period following the filing of the claim the claimant receives no
weekly benefit compensation and receives no medical treatment
resulting from the alleged injury, the claim shall be barred thereafter.
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For purposes of this section, the date of the compensable injury shall
be defined as the date an injury is caused by an accident as set forth
in §11-9-102(4).

(2)(A)     A claim for compensation for disability on account of injury
which is either an occupational disease or occupational infection shall
be barred unless filed with the Commission within two (2) years from
the date of the last injurious exposure to the hazards of the disease or
infection.

(B)     However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the Commission within one (1)
year after the time of disablement, and the disablement must occur
within three (3) years from the date of the last injurious exposure to the
hazard of silicosis or asbestosis.

(C)     Also, a claim for compensation for disability on account of a
disease condition caused by exposure to X-rays, radioactive
substances, or ionizing radiation only must be filed with the
Commission within two (2) years from the date the condition is made
known to an employee following examination and diagnosis by a
medical doctor.

(3)     A claim for compensation on account of death shall be barred
unless filed with the Commission within two (2) years of the date of
such a death.

I feel compelled to point out that respondents have, at all times, asserted that

the immediate claim is barred by the statute of limitations set out above.  However,

the hearing scheduled in this claim was solely for the purpose of addressing the

Motion to Dismiss.   Based upon the foregoing, it appears that whether the dismissal

is with or without prejudice, the claim is effectively dismissed with prejudice because

the time for refiling the claim is beyond the applicable statute of limitations.

Accordingly, unless the claimant could prove that his claim was not barred by time,

the refiling of the claim would, likewise, be time-barred.
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After a full consideration of the facts, issues, and the law, and with notice of

the hearing having been received by the claimant, without objection thereto, it is

hereby determined that this claim should be, and it is, hereby dismissed without

prejudice.

This Order shall not be construed to affect the refiling of this claim if filed within

the statutory time limits imposed by Arkansas Law.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


