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STATEMENT OF THE CASE

A hearing was conducted June 12, 2009, to determine whether the claimant

was entitled to additional workers’ compensation benefits.  

This claim has a lengthy and complicated procedural history which will not

be recited herein.  Most recently, a prehearing conference was conducted on April

15, 2009, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, the issue, as well as their respective

contentions were correctly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced, and made a part of the record, as “Commission’s

Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all
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relevant times, including January 18, 2006; that the claimant sustained a

compensable injury to her right knee on said date; that respondents paid various

medical and related expenses, as well as a period of temporary total disability; that

the claimant was granted a one-time change of physicians from Dr. Thomas Joseph

to Dr. Chris Arnold on November 3, 2006; and that respondents have since

terminated and controverted additional medical treatment recommended by Dr.

Arnold.

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to additional medical treatment, specifically,

arthroscopic surgery.

Claimant contended, in summary, that she continued to experience

significant problems with her right knee which the claimant maintained was directly

and casually related to the January 18, 2006, injury; that Dr. Arnold had

recommended knee surgery which respondents had resisted; that the additional

medical treatment was reasonably necessary, as well as causally related to the

admitted injury and should be borne by the respondents; and that a controverted

attorney’s fee should attach to any additional benefits awarded.

The respondents contended that the recommended surgery was not

reasonably necessary and was unrelated to the January 18, 2006, admitted injury.

In addition to the claimant, her husband, Charles Lowe, was called as a

corroborating witness.  The record is composed solely of the transcript of the June
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12, 2009, hearing containing numerous exhibits, together with the evidentiary

deposition of Dr. Christopher Arnold which was introduced as “Joint Exhibit 1" and

retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

the additional medical treatment recommended by her authorized treating

physician, Dr. Christopher Arnold, is reasonably necessary, as well as

related to the January 18, 2006, compensable work-related incident and

should be paid by the respondents.

4. Respondents are responsible for all medical and related treatment provided,

to date, by Dr. Christopher Arnold, and respondents remain responsible for

continued, reasonably necessary medical treatment, including, but not

limited to surgery recommended by Dr. Arnold.
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5. Additional issues have been specifically reserved.

6. Since the sole issue presented for determination concerns entitlement to

additional medical treatment, controverted attorney’s fees are not

appropriate under Ark. Code Ann. §11-9-715.

DISCUSSION

The relevant facts in this claim are undisputed.  The claimant, Cindy Maxine

Lowe, is forty-five (45) years old.  On and before January 18, 2006, the claimant

worked as an EMT for A. E. T. Ambulance Service at Walnut Ridge, Arkansas.  On

January 18, 2006, the claimant sustained an admitted injury to her right knee.  The

claimant’s description of the injury, as well as her initial course of medical treatment

is set out below:

Q     I want you to tell the Judge, just in your own words, Cindy, what happened on
January 18th of ‘06?

A     My partner and I responded emergency status to a patient’s residence.  The
apartment was so small, we went in at a certain position on the stretcher.  The
gentleman was a very heavy person, my partner estimated to be approximately 350
pounds.

     We could not wait for lift assistance from the local Fire Department.  We put the
patient on the stretcher, and we had to...we lifted him into the traveling position.
We could not switch positions.  I was on the head end of the stretcher, and which
is the heavier end.  And I had lifted patients of this estimated size before, with, on
the head end, with no problem.

     I, we looked at the patient.  I immediately felt a pop and burning sensation in my
right knee.  It was difficult to walk with the stretcher, out to the ambulance, but we
made it.  My partner had to lift the stretcher on into the ambulance.  And...

Q     You couldn’t do it?
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A     No.  And that’s usually my job, because while I am lifting him, my partner is
going around to secure...to start whatever else he needs to be doing to get him...
Q     Like CPR or whatever?

A     Yeah.  To get any equipment ready, yes.

Q     All right.

A     We had to what we say “load-and-go.”  I could not use my right leg for the...to
work the gas pedal or brakes.  My partner had to unload him.  And I was just...

Q     (Interjecting) How could you drive the ambulance if you couldn’t use your right
leg?

A     I had to use my left leg.  It’s an automatic transmission, so.

Q     Okay.  In any event, you eventually got to the doctor, Thomas Joseph.  Is that
right?

A     Yes.

Q     An orthopaedic surgeon in Pocahontas?

A     Yes.

Q     And he did surgery?

A     Yes.  (Tr.14-15)

The record reflects that the claimant sustained a prior injury to her right knee

in 1989 which required surgery.  The claimant stated that she fully recovered from

the 1989 injury and did not experience any further problems of any nature or kind

with her right knee, and, further, did not require any additional medical treatment

until the January 18, 2006, work-related injury.  Following the immediate claim, the

claimant was referred to Dr. Thomas Joseph, an orthopedic surgeon in Walnut
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Ridge, Arkansas.  Initially, Dr. Joseph treated the claimant conservatively.  An MRI

of the right knee, taken on January 30, 2006, revealed a tear of the lateral

meniscus.  Dr. Joseph performed an arthroscopic surgery of the right knee on

February 3, 2006.  During the surgery, Dr. Joseph observed chondromalacia in the

knee, as well as loose pieces of articular cartilage which were debrided using

arthroscopic shaver blade.  (Cl. Ex. A, pp.10-11)

The claimant testified that, unlike her 1989 surgery, she continued to

experience significant problems with her right knee following the February3, 2006,

surgery.  In fact, the claimant maintained that she has experienced continuous pain

in her right knee which she described as moderate to severe at all times following

the surgery.  

As reflected by the stipulations, the claimant petitioned, and received a one-

time change of physicians from Dr. Thomas Joseph to Dr. Christopher Arnold on

November 3, 2006.  The claimant was first examined and evaluated by Dr. Arnold

on December 12, 2006.  Dr. Arnold’s recommendations on December 12, 2006,

included an injection to the right knee with a repeat MRI and, if no improvement in

three (3) months, to consider additional arthroscopic surgery.  (Cl. Ex. A, p.44)

The record reflects that following the claimant’s initial visit with her

authorized treating physician, Dr. Arnold, respondents frustrated the claimant’s

course of medical treatment in refusing to authorize follow-up medical treatment.

The claimant testified that follow-up treatment required pre-approval by the workers’
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compensation insurance provider and that the insurance company adjustor refused

to authorize additional treatment.  (Tr.42-43) The record reflects that the claimant

did not see Dr. Arnold between December 12, 2006, and May 6, 2008.  The

claimant was questioned by this Administrative Law Judge, as well as her attorney

concerning the reasons for the delay in obtaining follow-up treatment.  The claimant

explained that the respondents repeatedly attempted to settle the claim rather than

allow her to return to Dr. Arnold.  It was only after the claimant’s discovery

deposition was taken by the respondents’ attorney in 2008 that the claimant was

allowed to return to Dr. Arnold for a follow-up visit.  In the May 6, 2008, return visit,

Dr. Arnold made the same recommendations that were made in December, 2006,

specifically, arthroscopic surgery, which respondents have continued to resist.

(Tr.43-48)(Cl. Ex. A, pp.45-46)

In a follow-up report dated May 22, 2009, Dr. Arnold opined that the

additional medical care, including the arthroscopic procedure to the claimant’s right

knee, was related to the injury on January 18, 2006.  (Cl. Ex. A, p.47)

As a result of the May 22, 2009, report, respondents requested the

opportunity to cross-examine Dr. Arnold.  Rather than conduct an exhaustive

analysis of Dr. Arnold’s evidentiary deposition, suffice it to say that Dr. Arnold’s

medical  opinion  did not waiver despite intense cross-examination.  (Jt. Ex. 1,

pp.25-26) 

The Workers’ Compensation Act requires employers to provide such medical
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services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508(a)(Repl. 2002); American Greeting Corp. v. Garey, 61 Ark. App.

18, 963 S.W.2d 613 (1998).    Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence; however, those

services may include that necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).

Admittedly, the record reflects that the claimant sustained a prior injury in

1989.  Further, the record reflects that the claimant has undergone some

degenerative changes.  However, it is undisputed that the claimant remained

asymptomatic from 1989 until January 18, 2006, at which time the claimant

sustained a significant, traumatic injury as the result of a specific incident

identifiable in time and place of occurrence which aggravated her pre-existing

condition as well as cause a new injury.  The claimant has remained symptomatic

since that time.  

I found the claimant to be a very credible witness.  The fact that the claimant

has continued to work at all times since her release by Dr. Joseph despite
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continuing physical problems reflects a strong work ethic and further supports that

she is not motivated by secondary gain but, rather, wishes to improve the function

of her knee.  The claimant’s credible testimony and the medical evidence supports

this claim.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has sustained her burden

of proof.  In fact, the evidence in this case is far greater than a preponderance of

the credible evidence and is clear and convincing.  Accordingly, I make the
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following:

AWARD

Respondent, Companion Property & Casualty Insurance Company, is hereby

directed and ordered to pay for any outstanding medical and related expenses for

treatment provided by the claimant’s authorized treating physician, Dr. Christopher

Arnold, and respondents remain responsible for continued reasonably necessary

medical treatment, including, but not limited to recommended arthroscopic surgery.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


