
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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ROBERT LOVEJOY, Employee  CLAIMANT

CITY OF ROGERS, Employer  RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT

OPINION FILED APRIL 8, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by AARON MARTIN, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 18, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 21, 2009, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his low back on May 22, 2007.

4.   The claimant was earning an average weekly wage of $779.22 which would

entitle him to compensation at the weekly rates of $504.00 for total disability benefits and

$378.00 for permanent partial disability benefits.

5.   Respondent has paid permanent partial disability benefits based upon a 6%

impairment rating.
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At the time of the hearing the parties agreed to stipulate that claimant’s healing

period ended on November 20, 2007.  The parties also agreed to stipulate that respondent

has controverted claimant’s entitlement to vocational rehabilitation benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to vocational rehabilitation.

2.   Attorney fee.

The claimant contends that he is entitled to additional benefits in the form of

vocational rehabilitation as a result of his compensable injury to his low back on May 22,

2007.  Claimant was released from care on November 20, 2007, and applied for and is

receiving LOPFI benefits after he was found to be unable to return to work as a firefighter.

Claimant contends he was not offered an opportunity to return to work or re-employment

assistance before requesting vocational rehabilitation in the form of classes at the

University of Arkansas.  This request was denied by respondent who claimed the claimant

had previously refused to return to work.  Secondly, the vocational rehabilitation sought

is for tuition and all appropriate fees necessary to enroll in classes at the University of

Arkansas.  Claimant contends that these classes are reasonable.  Finally, claimant

contends that because the respondent refused these additional benefits his attorney is

entitled to the appropriate controverted attorney fee.

The respondents contend that claimant is not entitled to vocational rehabilitation

benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 21, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant’s healing period ended on November 20,

2007 is also hereby accepted as fact.

3.   The parties’ stipulation that respondent has controverted claimant’s entitlement

to vocational rehabilitation benefits is also hereby accepted as fact.

4.   Claimant has failed to prove by a preponderance of the evidence that his

proposed plan of rehabilitation of attending the University of Arkansas is reasonable in

relation to the disability he sustained.

FACTUAL BACKGROUND

The claimant is a 32-year-old high school graduate.  After graduating from high

school the claimant served four years in the United States Marine Corps and was

honorably discharged in October 1999.  After his discharge claimant moved to Colorado

where he performed various jobs before obtaining employment with a fire department

where he worked for one and a half years.  Claimant subsequently was tested and hired

by the respondent as a firefighter.  

The parties have stipulated that claimant suffered a compensable injury to his low

back while working for respondent on May 22, 2007.  Since that time claimant has been

evaluated and treated by several physicians including Dr. Kyle, neurosurgeon.  Claimant

testified that his medical treatment has primarily consisted of medication and physical

therapy.  Claimant has undergone no surgical treatment and he was eventually released

by Dr. Kyle with a 6% impairment rating.

Following his compensable injury the claimant eventually returned to work for the
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respondent, but according to his testimony had difficulty performing his work.  On August

6, 2007 Dr. Kyle completed a form indicating that claimant was physically unfit to return

to work as a firefighter/paramedic.  As a result, claimant voluntarily retired from the

respondent and sought LOPFI.  In order to receive those benefits claimant underwent an

evaluation by Dr. Blasier who opined in a report dated September 24, 2007 that claimant

could not continue working as a firefighter due to multilevel degenerative disc disease.

The claimant has previously obtained some college credits from Southern Arkansas

University Tech, Colorado Mountain College, and Northwest Arkansas Community

College.  These credits were primarily aimed toward a fire science degree and a

paramedic certificate.   Claimant is currently majoring in marketing management at the

University of Arkansas.  Claimant has filed this claim requesting vocational rehabilitation

in the form of payment for classes at the University of Arkansas.

ADJUDICATION

The claimant has proposed a plan of rehabilitation which includes the respondent

paying for his attendance at the University of Arkansas while he pursues a degree in

marketing management.  Rehabilitation benefits are addressed in A.C.A. §11-9-505(b)(1).

That statute provides that an injured employee may be entitled to the cost of a program of

vocational rehabilitation “if the commission finds that the program is reasonable in relation

to the disability sustained by the employee.”  That statute also states that in order to be

entitled to those benefits the claimant must have received benefits for a permanent

disability and he must not have been offered an opportunity to return to work or re-

employment assistance.

In this particular case, even assuming that claimant was not given an opportunity

to return to work or re-employment assistance, I find that the proposed plan of

rehabilitation is not reasonable in relation to the disability sustained by the claimant.
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As previously noted, the claimant is a 32-year-old man who graduated from high

school and served in the United States Marine Corp for four years.  Following his

compensable injury the claimant has primarily been treated with medication and physical

therapy.  Claimant has undergone no surgical treatment and he has been assigned an

impairment rating in an amount equal to 6% to the body as a whole by Dr. Kyle,

neurosurgeon. 

Dr. Kyle completed a form on August 6, 2007 indicating that claimant was physically

unfit to return to work as a firefighter/paramedic.  Based upon Dr. Kyle’s statement

claimant voluntarily retired from the respondent and sought LOPFI benefits.  In order to

receive those benefits claimant underwent an evaluation by Dr. Blasier who authored a

report on September 24, 2007 indicating that in his opinion the claimant was not capable

of continuing work as a firefighter because of multilevel degenerative disc disease.

However, based upon subsequent medical reports it appears that Dr. Kyle’s opinion

regarding claimant’s ability to return to work as a firefighter may have been temporary and

in any event subsequent evidence indicates that claimant is capable of performing heavy

manual labor.  

The day after Dr. Blasier’s report of September 24, 2007, Dr. Kyle completed three

forms.  First, he indicated that claimant should not perform any lifting over 50 pounds.  Dr.

Kyle also referred claimant for a functional capacities evaluation and also ordered work

hardening.

The functional capacities evaluation occurred on October 11, 2007 and the report

of that date indicates that claimant gave a reliable and consistent effort.  The evaluation

report indicates that claimant demonstrated the ability to perform activities at the medium

level of work with occasional lifting up to 50 pounds.  Subsequent to that evaluation the

claimant continued to undergo work hardening.

In a report dated November 15, 2007, Stephen Joseph, the claimant’s physical
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therapist, indicated that claimant had completed the work-hardening program and he

stated as follows:

At the end of his session, Mr. Lovejoy had good overall
spinal AROM.  He was lifting 50 pounds on a constant
basis and had a 110 pound maximum lift which would
place him in the very heavy category of work as defined
in the Dictionary of Occupational Titles. 

Claimant subsequently returned to Dr. Kyle on November 20, 2007.  Dr. Kyle in his

report of that date indicated that claimant could return to work in the heavy category.

Robert Lovejoy has completed his work hardening program
and his improved his functional capacity to the heavy
category of work as defined in the Dictionary of Occupa-
tion Titles per his therapist.  It is also to be noted that
Mr. Lovejoy has been able to hunt and bag an 8-point
deer and get it out of the woods.

It seems that Mr. Lovejoy has reached his MMI and is
doing well.  His MRI of the lumbar spine dated 6/11/2007
indicates protrusions at L3-4 and L5-S1.  This would give
him an impairment rating of six percent to the body as a
whole according to AMA Guidelines.  He is now cleared
for work in the heavy category of work as defined in the
Dictionary of Occupational Titles.

Dr. Kyle did not specifically address whether claimant could return to work as a

firefighter after his work hardening program.  However, even if one were to assume that

Dr. Kyle would still not have allowed the claimant to return to work as a firefighter, Dr. Kyle

has opined that claimant is capable of performing heavy work as defined by the Dictionary

of Occupational Titles.  While claimant’s decision to enroll at the University of Arkansas

and pursue a degree in marketing management is commendable, claimant is not

automatically entitled to have a vocational rehabilitation paid for by the respondent even

if they are unable to return to their prior job.  Instead, a determination must be made as to

whether the program is reasonable in relation to the disability sustained by the employee.

Here, given the fact that claimant is 32 years old and he has been released by his primary
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treating physician to return to heavy work, I do not find that the proposed rehabilitation

plan of the respondent paying for his attendance at the University of Arkansas while he

pursues a degree in marketing management is reasonable in relation to his disability.

Based upon Dr. Kyle’s release of the claimant to return to heavy lifting, it would appear that

claimant would be capable of obtaining employment without obtaining a degree in

marketing management at the University of Arkansas.

ORDER

Claimant has failed to prove by a preponderance of the evidence that his proposed

plan of rehabilitation is reasonable in relation to the disability he sustained.  Therefore, his

claim for vocational rehabilitation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $258.75.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


