
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F708034

CAROL J. LOVE CLAIMANT

CENTRAL ARKANSAS DEVELOPMENT COUNCIL RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED FEBRUARY 2, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD WORLEY, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on January 7,

2009.  A prehearing conference was held on November 5, 2008, and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a July 30, 2007, injury.

2.  The compensation rate is $197/154.

3.  The respondents accepted a 10% permanent
impairment rating.

The claimant contends that Dr. Phillip Kravetz, who performed back surgery,

assigned a 28% anatomical impairment and that is the appropriate rating.  The claimant

also contends that she is entitled to wage loss benefits and attorney’s fees.

Respondents contend the 10% permanent impairment rating that was assigned
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was accepted and that is the appropriate rating.  Respondents also contend the

claimant is not entitled to wage loss benefits, since work was provided to her and she

left her employment.

ISSUES TO BE LITIGATED

1.  Permanent impairment rating.

2.  Wage loss.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The claimant has failed to prove by a preponderance of the evidence that she

is entitled to the 28% permanent impairment rating assigned by Dr. Kravetz.

2.  I find the appropriate impairment rating is 10%, as assigned by Dr. Barry

Baskin.

3.  The claimant has failed to prove by a preponderance of the evidence that she

is entitled to wage loss benefits over the 10% permanent impairment rating assigned.

4.  The claim for benefits is respectfully denied and dismissed.
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DISCUSSION

The claimant, 57 years old, worked for the respondent employer about 90 days

as a van driver before her July 30, 2007, injury.  The claimant was involved in a one

vehicle accident, causing immediate back pain.  The claimant was hospitalized five

days and referred to Dr. Kravetz.  Dr. Kravetz performed surgery on September 25,

2007.  The claimant remained off work for a time and was released to light duty doing

office work.  The claimant eventually returned to driving but called in on May 11, 2008. 

The claimant tried to call Keith, the assistant supervisor, to tell him she could not

perform the job anymore and that she quit.  The claimant testified she could not bounce

around in the trucks and vans or pull on the wheelchairs.  The claimant worked full duty

about one month before quitting that job.

The claimant started a restaurant business but had to close the business.  She

testified she was unable to do that work, which included lifting.  She last worked in the

restaurant job before Thanksgiving.  The claimant testified she made no money.

The claimant described constant burning in her low back.  The claimant last saw

Dr. Kravetz in March 2008.  The insurance company sent the claimant next to Dr. Barry

Baskin.  The claimant testified she had the artificial plastic injected at T12 and now

takes Oxycodone.  The claimant had steroid injections and physical therapy.

The claimant testified that she can no longer handle physical work outside.  She

also attributes her weight gain to inactivity because of her back.

Under cross examination, the claimant confirmed she called Keith on May 11,

2008, a Sunday, and left a voice message on his cell phone.  She confirmed she did

not call her supervisor, Patsy Abernathy, or Ms. Staley and advise either that she was
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not returning to work.  The claimant also confirmed she had reported one wheelchair

incident where she experienced back pain after returning to work following her surgery.

The claimant confirmed Dr. Kravetz did not place work restrictions on her after February

8, 2008, nor did Dr. Baskin.

The claimant currently works one to two days per month at Securitas Security

Company and sits at a desk and answers a phone, making not quite $8.  The claimant

described an incident where she was loading and splitting wood at home and she was

down for four days with her back.

Carol Staley, Human Resources Manager for the respondent employer, testified

that the claimant did not call in on May 12, 13 and 16, 2008, and was deemed to be

self-terminated.  Ms. Staley testified the claimant did not contact the employer after May

12, 2008 and discuss her inability to perform her job.  Ms. Staley further testified that

she understood the message on Mr. Patton’s phone was garbled and was unable to be

deciphered.

ADJUDICATION

The claimant first contends the impairment rating assigned by Dr. Kravetz in the

amount of 28% to the body as a whole is the appropriate rating.  Dr. Barry Baskin

assigned a 10% permanent impairment rating and respondents have accepted and paid

this rating.

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period had ended.  Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the AMA Guides define
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“permanent impairment” as an “impairment that has become static or well stabilized

with or without medical treatment and is not likely to remit despite medical treatment.” 

The AMA Guides further qualify the definition by noting that “[a] permanent impairment

is considered to be unlikely to change substantially and by more than [three percent] in

the next year with or without medical treatment.”  Excelsior Hotel v. Squires, 83 Ark.

App. 26, 115 S.W.3d 823 (2003).

Further, the Commission was required to adopt an impairment rating guide to be

used in the assessment of anatomical impairment, and the Commission has adopted

the AMA Guides to be used in this assessment.  Ark. Code Ann. §11-9-522(g)(1)(A)

(Repl. 2002); W.C.C. Rule 099.34.  The Commission is authorized to decide which

portions of the medical evidence to credit and to translate this medical evidence into a

finding of permanent impairment, using the AMA Guides; the Commission may assess

its own impairment rating rather than rely solely on its determination of the validity of

ratings assigned by physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105 S.E.3d 811

(2003).

In reviewing the AMA Guides to the Eval. of Perm. Impairments, 4th Ed., I agree

with Dr. Baskin’s assignment and give greater weight to his opinion of the 10%

permanent impairment.  Dr. Baskin has referred to Table 75, page 113, and he has

explained his rating assignment.  I find that Dr. Baskin’s impairment rating assignment

is the appropriate rating for the claimant’s condition.

The claimant next contends that she has suffered wage loss over and above the

10% permanent impairment rating the respondents have accepted.  In regard to wage
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loss disability, claimant’s entitlement to permanent disability benefits is controlled by

Ark. Code Ann. §11-9-522 (Repl. 2005), which states, in pertinent part:

(b)(1) In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of
permanent physical impairment, the Workers’ Compensation
Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors
as the employee’s age, education, work experience, and
other matters reasonably expected to affect his or her future
earning capacity.

Pursuant to this statute, when a claimant has been assigned an anatomical

impairment rating to the body as a whole, the Commission has the authority to increase

the anatomical rating, and it can find a claimant totally and permanently disabled based

upon wage-loss factors.  See, Whitlatch v. Southland Land & Devel., CA 03-736 (Ark.

App. 1/21/04); Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130 923

S.W.2d 886 (1996).  The wage-loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.2d 848 (2001).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Eckhardt v. Wills Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316

(1998).  In considering factors that may affect an employee’s future earning capacity,

the court considers the claimant’s motivation to return to work, since a lack of interest or

a negative attitude impedes our assessment of the claimant’s loss of earning capacity. 

Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

In the present case, I find the claimant has failed to prove by a preponderance of
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the evidence that she has sustained wage loss over and above the 10% permanent

impairment rating that was assigned.  On March 20, 2008, Dr. Phillip Kravetz released

the claimant to full duty work without restrictions.  The claimant had returned to her job

and was working her regular duties.  On May 11, 2008, the claimant called and left a

message or attempted to leave a message that she was not returning to work.  While

the claimant testified that she was having difficulties performing her job, she also did

not discuss any problems with management and self terminated.  The claimant opened

a restaurant but testified that she was also unable to handle the duties of that job and

closed the business.  She now works one or two days per month for a security

business.  I am not persuaded that the claimant cannot find suitable employment, since

she has been released without restrictions.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she is

entitled to the 28% permanent impairment rating assigned by Dr. Kravetz.  I find the

appropriate impairment rating is 10%, as assigned by Dr. Barry Baskin.  The claimant

has failed to prove by a preponderance of the evidence that she is entitled to wage loss

benefits over the 10% permanent impairment rating assigned.  The claim for benefits is

respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


