
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F809072

LARRY LONG, Employee  CLAIMANT

BALL CORPORATION, Employer  RESPONDENT

SPECIALTY RISK SERVICES, Carrier RESPONDENT

OPINION FILED SEPTEMBER 16, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ALAN LANE, Attorney, Fayetteville, Arkansas.

Respondents represented by DALE BROWN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 19, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on January 7, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on August 22,

2008.   

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to compensation at the rate of $469.00 per week for total

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right knee on August 22, 2008.

2.   Medical treatment.
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At the time of the hearing the claimant also indicated that he was requesting a

period of temporary total disability benefits and an appropriate attorney fee.  In addition,

respondent indicated that it was requesting a credit for short-term disability benefits

received by the claimant.

The claimant contends he is a twenty-two year employee of the respondent, Ball

Corporation.  He contends that on August 22, 2008 he sustained an injury to his right knee

while in the scope and course of his employment.  Specifically, he was stepping over a

conveyor and felt a pop in the back of his knee.  The claim was initially accepted as

compensable and he was sent to Dr. Wilson, but the claim has since been controverted.

Claimant contends he is in need of medical treatment with Dr. Terry Sites, orthopaedic

surgeon, who is recommending surgery.  He further requests payment of temporary total

disability and an attorney fee. 

The respondents contend the claimant was not injured in the course and scope of

his employment.  The claimant’s condition is due to a pre-existing problem.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 7, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation at the rate of $469.00 per week for total disability benefits is also hereby

accepted as fact.
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3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his right knee while employed by respondent on August

22, 2008.

FACTUAL BACKGROUND

The claimant is a 49-year-old man who has been employed by the respondent for

twenty-two years.  Claimant currently works for the respondent as an operator.  The

respondent’s Springdale facility manufactures cans for the food business such as Allen’s

and ConAgra.  The claimant works in a department which manufactures the ends of the

can and he is responsible for operating the machine which is primarily automated.

Claimant testified that his job duties require him to get the machine running again if it stops

operation.  Claimant’s machine puts the can ends in boxes with a box coming off the line

every one to three minutes.  Claimant was responsible for pushing a box through a tape

machine before picking up the box and setting it on a pallet.  

Claimant testified that on Friday, August 22, 2008, a jam occurred in one of his

machines and in order to reach the jam he had to step over a conveyor.  Claimant testified

that when he put his foot down on the concrete floor after stepping over the conveyor, his

right knee twisted a little bit and he felt his knee pop.  Claimant testified that this incident

took place at approximately 2:45 p.m. and his shift ended at 3:00 p.m.  Claimant admitted

that he did not report the injury to the co-worker who was next to him or to anyone else

such as his supervisor.  

Claimant testified that he clocked out and went home and that his knee swelled up

on Friday night.  Claimant testified that his knee remained swollen throughout that

weekend and that he did not leave the house but primarily stayed in his chair because he

thought it would make his knee feel better.

Claimant reported for work on Monday morning at 7:00 a.m. and began performing
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his job.  At approximately 10:00 a.m. the claimant reported the injury to his supervisor,

Charles Goodman.  Respondent subsequently sent claimant to Dr. Coker who referred

claimant to Dr. Sites.

Dr. Sites ordered an MRI scan and diagnosed claimant’s condition in part as a torn

medial meniscus.  Dr. Sites eventually performed surgery on claimant’s right knee on

February 24, 2009, for an torn medial and lateral meniscus.  

Claimant has filed this claim contending that he suffered a compensable injury to

his right knee while employed by respondent on August 22, 2008.  He requests payment

of medical treatment, temporary total disability benefits, and a controverted attorney fee.

  

ADJUDICATION

Claimant contends that he suffered a compensable injury to his right knee while

stepping over a conveyor in order to un-jam a machine on Friday, August 22, 2008.

Claimant’s claim is for a specific injury identifiable by time and place of occurrence. The

Commission has stated in Henry Weaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be

shown in order to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the
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doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury.  Specifically, I find

that claimant has failed to meet his burden of proving by a preponderance of the evidence

that he suffered a compensable injury which arose out of and in the course of his

employment with respondent.

The claimant has a history of prior problems with his right knee.  Claimant testified

that in 2006 he injured his right knee while moving an antique barber chair at his home.

Claimant testified that surgery was performed on his right knee by Dr. Mitchell and he was

released with no restrictions and had no additional problems with his knee until August 22,

2008.

As previously noted, claimant testified that he injured his knee when it twisted and

popped as he stepped over a conveyor while on the way to un-jam his machine.  Claimant

testified that his pain at the time of the incident was 5 out of 10 and that as he was walking

through the building to clock out some 15 minutes later it was necessary for him to stop

momentarily because of pain in his knee.

Claimant admitted that he did not report the injury to his mechanic, Mike Collins,

with whom he was working on August 22.  In addition, claimant admitted that he did not

report the incident to anyone with respondent before leaving work that day.  Claimant

testified that he did not report the injury because the report he would be required to fill out

was seven pages long and he thought the knee would get better.

As previously noted, claimant testified that while on his way to clock out on August

22  he had to stop momentarily because of pain in his right knee.  Claimant also testified

that he had a slight limp which was barely noticeable at that time.  The respondent has

introduced into evidence a videotape of its time clock from August 22, 2008.  Claimant

reviewed the videotape at the hearing and identified himself clocking out.  In my review of

the video it does not appear that claimant is limping in any manner on August 22, 2008.
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Claimant testified that he went home after his shift ended on August 22, 2008 and

his right knee began swelling.  Claimant also testified that on Friday night the pain in his

right knee was a “7".  Claimant testified that his knee remained swollen over the weekend

and that he primarily stayed in a chair because he believed it would make his knee feel

better.  

Claimant reported for work on Monday, August 25, 2008 with his shift beginning at

7:00 a.m. and he performed his job duties for three hours until 10:00 a.m.  Claimant did not

report a work-related injury to his supervisor, Charles Goodman, until 10:00 a.m.

Claimant’s explanation for his failure to report the work-related injury earlier was that he

could not get away from his press machine and he was waiting for Goodman to come by.

Given claimant’s testimony that he spent the entire weekend in his chair with his

knee swollen, it is difficult to understand why he did not report the injury immediately when

he arrived at work on Monday, August 25.  While claimant testified that he was waiting for

Goodman to come by and that he could not get away from his machine to report it earlier,

the evidence does not support that explanation.  Testifying at the hearing was Charles

Goodman.  Goodman is the press department supervisor and was claimant’s direct

supervisor.  Goodman testified that he arrives at the work floor at least ten minutes before

his crew.  In fact, claimant admitted on cross-examination that Goodman is normally on the

floor at least ten minutes before a shift begins.  Given this, it is unclear why claimant did

not report the work-related injury to Goodman at that time.  Furthermore, Goodman

testified that the ends department has a group leader who is present on the floor and in

charge at all times.  Claimant admittedly did not report an injury to the group leader on

Monday morning.  

Finally, claimant also testified that each machine has a “maintainer” who is an

individual responsible for giving employees breaks for lunch or when they need to go to

the bathroom.  Claimant also admitted that his maintainer was present from 7:00 to 10:00
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a.m. on Monday, August 25, 2008.  Despite the presence of the maintainer, claimant did

not request a break in order to report an injury until 10:00 a.m.

In summary, claimant has the burden of proving by a preponderance of the

evidence  that he suffered a compensable injury to his right knee while employed by

respondent on August 22, 2008.  While claimant contends that he suffered a compensable

injury to his right knee while stepping over a conveyor on that date, claimant  did not

mention the incident to the co-employee with whom he was working on that date or report

it to his supervisor.  The claimant had previously reported work-related injuries

immediately.  Claimant testified that while on his way to clock out it was necessary for him

to pause because of pain in his knee and that he had developed a slight limp.  However,

a recording from the respondent’s plant showing the claimant walking up to clock out and

then walking away does not reveal any sign of a limp.  Furthermore, despite claimant’s

testimony that his knee remained swollen over the weekend and that it was necessary for

him to sit in his chair at home, the claimant still did not report a work-related injury when

he arrived at work on Monday.  Claimant’s explanation that he did not report a work-related

injury until 10:00 a.m. because he could not get away from his machine and he was waiting

for a supervisor to come by is contradicted by testimony that his supervisor was present

on the floor at least ten minutes before his shift began and evidence indicating that there

were people who could have given claimant a break earlier in that day.  

Based upon the foregoing evidence, I simply find that claimant has failed to meet

his burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his right knee which arose out of and in the course of his employment with

respondent on August 22, 2008.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered
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a compensable injury to his right knee while employed by respondent.  Therefore, his claim

for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $466.50.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


