
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F711116/F811291

MARIA LOMBERA, Employee  CLAIMANT

OZARK DELIGHT CANDY COMPANY, Employer  RESPONDENT #1

UNION STANDARD INSURANCE COMPANY, Carrier RESPONDENT #1

COLUMBIA NATIONAL INSURANCE COMPANY, Carrier                 RESPONDENT #2

OPINION FILED MAY 13, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by DAVID JONES, Attorney, Little Rock, Arkansas.

Respondent #2 represented by JERRY LOVELACE, Attorney, Springdale, Arkansas.

STATEMENT OF THE CASE

On April 15, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 4, 2009, and a pre-

hearing order was filed on February 5, 2009.  A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   Respondent #1 was the employer’s workers’ compensation carrier in May 2007

when claimant suffered compensable injuries in the form of bilateral carpal tunnel

syndrome and injuries to her elbow and shoulder.

3.   Respondent #2 became the employer’s workers’ compensation carrier on

October 17, 2007.
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At the time of the hearing the parties agreed to stipulate that at the time of her

compensable injury in May 2007 the claimant earned an average weekly wage of $391.00

which would entitle her to compensation at the rate of $261.00 for total disability benefits

and $203.00 for permanent partial disability benefits.  The parties have also agreed to

stipulate that respondent #1 is entitled to a credit for overpayment of temporary total

disability benefits in an amount equal to $1,829.64.   

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for her compensable

injuries from Dr. Powell.

2.   Liability for payment of compensation benefits between respondent #1 and

respondent #2.

Subsequent to the pre-hearing conference the claimant also raised as an issue her

entitlement to temporary total disability benefits beginning September 30, 2008 and

continuing through a date yet to be determined.  Finally, respondent #1 contends that if

respondent #2 is liable for compensation benefits then it is entitled to subrogation for

temporary total disability benefits paid from October 1, 2008 through October 14, 2008.

The claimant contends she is entitled to additional medical treatment for her

compensable injuries from Dr. Powell as well as temporary total disability benefits

beginning September 30, 2008 and continuing through a date yet to be determined.

Respondent #1 contends that all appropriate benefits have previously been paid.

In particular, respondent #1 previously paid for treatment related to claimant’s carpal

tunnel syndrome, her elbow issues, as well as her shoulder complaints.  Furthermore,

respondent #1 contends that the claimant did not have any complaints concerning her

wrist, elbows, and shoulders from about August of 2007 until September 2008, with the

new carrier assuming risk on October 17, 2007.  Accordingly, respondent #1 contends that

the new carrier would be liable for any and all additional benefits based upon the
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claimant’s continued aggravation of her pre-existing condition.

Respondent #2 contends that claimant did not sustain a compensable injury while

it was the carrier.   Respondent #1 would be liable for payment of any compensation

benefits awarded.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 4, 2009, and contained in a pre-hearing order filed February 5,

2009, are hereby accepted as fact.

2.   The parties’ stipulation that as of the time of claimant’s May 2007 injury she was

earning an average weekly wage of $391.00 which would entitle her to compensation at

the rate of $261.00 for total disability benefits and $203.00 for permanent partial disability

benefits is also hereby accepted as fact.

3.   The parties’ stipulation that respondent #1 is entitled to a credit for overpayment

in the amount of $1,829.64 is hereby accepted as fact.

4.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her May 2007 compensable injury.

Respondent #1 remains liable for payment of compensation benefits.

5.   Claimant is entitled to temporary total disability benefits beginning October 1,

2008 and continuing through a date yet to be determined.  Respondent #1 is entitled to a

credit for any temporary total disability benefits paid subsequent to October 1, 2008 in

addition to the previously stipulated credit.



4Lombera (F711116/F811291)

6.   Respondent #1 has controverted claimant’s entitlement to temporary total

disability benefits subsequent to October 1, 2008.   

FACTUAL BACKGROUND

The claimant is a 45-year-old woman who began working for the respondent in 1998

cooking candy.  Claimant’s job duties with the respondent required her to place sugar and

water in pots on a stove.  After the water reached a certain temperature the claimant would

pour in a flavor and stir the mixture for approximately 10 to 12 minutes.  Claimant testified

that she used both her hands to perform the job of stirring because her arms would tire.

After the air was stirred out of the mixture claimant would pour the mixture into a

smaller pot and pour the mixture into a sucker mold.  Claimant testified that it would take

some five to six minutes to fill the molds after which she placed sticks in the molds and

later used a knife to cut open the mold to remove the suckers.  

The parties have stipulated that claimant suffered a compensable injury in May

2007 in the form of bilateral carpal tunnel syndrome with injuries to claimant’s elbows and

shoulders.  At the time of this injury respondent #1 was the employer’s workers’

compensation carrier.

Claimant received her initial treatment from Dr. Kathy Mayhew.  Dr. Mayhew gave

claimant splints to wear, prescribed medication, and ordered physical therapy.  She also

took claimant off work for a period of time and eventually referred claimant to Dr. Powell

for additional medical treatment.

Claimant’s first evaluation by Dr. Powell occurred on August 14, 2007, at which time

she made complaints of bilateral shoulder pain, bilateral elbow pain, and bilateral wrist

pain.  Dr. Powell assessed claimant’s condition as bilateral shoulder impingement; bilateral

epicondylitis, and bilateral wrist tendinitis.  Dr. Powell’s treatment included physical

therapy, wrist splints, and medication.  Dr. Powell eventually also treated claimant with
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cortisone injections in both of her shoulders.  

On October 11, 2007, the injection had alleviated the pain in claimant’s shoulders

to the point that Dr. Powell returned claimant to regular work duty.  He also noted that

claimant’s elbows and wrists were better, although she still had some occasional pain in

her left elbow.  He advised claimant to continue with her home exercise program and

indicated that claimant should return to see him on an as-needed basis.  

The claimant had previously returned to work for the respondent performing light

duty work in the respondent’s packing department.  Following her release to return to

regular duty, claimant returned to her regular job of cooking candy.  Claimant testified that

after she returned to work for the respondent she continued to wear her wrist splints.

Shortly after the claimant’s return to work respondent #2 became the employer’s

compensation carrier beginning on October 17, 2007.

Claimant sought additional medical treatment for her upper extremities from Dr.

Mayhew on September 30, 2008.  Dr. Mayhew indicated that claimant should avoid

repetitive motion of the wrists, elbows, and shoulders for at least two weeks and prescribed

claimant medication.  Dr. Mayhew also referred claimant back to Dr. Powell for additional

treatment.  Claimant has not worked for the respondent or any other employer since that

time.  

When claimant returned to Dr. Powell on October 6, 2008, Dr. Powell gave claimant

an injection in her left shoulder.  In his report of October 28, 2008, Dr. Powell noted the

claimant’s condition as left shoulder pain and left shoulder bursitis.  He also recommended

physical therapy for claimant’s shoulder.  As of the date of the hearing claimant had not

undergone the recommended physical therapy.  In a report dated January 6, 2009, Dr.

Powell assessed claimant’s condition as bilateral shoulder impingement, bilateral shoulder

strain, and neck pain.  He indicated that claimant had reached maximum medical

improvement and indicated that claimant should undergo a functional capacities
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evaluation.  Dr. Powell indicated that once the evaluation was completed claimant could

return to work following the guidelines in the evaluation.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her original compensable May 2007 injuries.  Claimant also requests

payment of temporary total disability benefits beginning September 30, 2008 and

continuing through a date yet to be determined.  Alternatively, claimant contends that she

suffered a new injury for which respondent #2 would be liable.

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment and temporary

total disability benefits as a result of her May 2007 compensable injury.  Respondent #1

contends that claimant’s problems beginning in 2008 are not causally related to the May

2007 compensable injury, but rather constitute a new injury for which respondent #2 would

be liable for payment of compensation benefits.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment for her

May 2007 compensable injury and temporary total disability benefits beginning October

1, 2008 and continuing through a date yet to be determined.  I find that claimant’s need for

additional medical treatment is causally related to claimant’s May 2007 compensable

injury, not a new injury for which respondent #2 would be liable.

A recurrence is not a new injury but merely another period of incapacitation

resulting from a previous injury.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.

2d 897 (1996).   An aggravation is a new injury resulting from an independent incident.

Farmland Insurance Company v. DuBois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996).  An

aggravation is a new injury with an independent cause and therefore must meet the
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requirements for a compensable injury.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.

3d 900 (2000); Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

I find that claimant’s symptoms in 2008 were a recurrence of her original May 2007

compensable injury, not the result of a new injury.  Specifically, there are no objective

findings establishing a new injury while respondent #2 was the compensation carrier.

In support of its contention that claimant suffered a new injury, respondent relies in

part upon the report of Dr. Powell dated October 11, 2007 which reflects that claimant was

denying any pain in her shoulders.  It was on that date that Dr. Powell released the

claimant to return to regular work duty as well.  However, while the claimant may have

denied any pain in her shoulders as of her visit with Dr. Powell on October 11, 2007, this

was shortly after the injections were given to her in both shoulders by Dr. Powell.  It was

after the claimant had returned to work for respondent and the injections had worn off that

the pain in her shoulders increased.  In addition, Dr. Powell did not indicate in his report

of October 11, 2007 that the pain in claimant’s elbows and wrists were eliminated.  Instead,

he indicated that the pain was better and noted that claimant still had occasional pain in

her left elbow.  Dr. Powell also indicated that claimant should return to him on an as-

needed basis.

I also believe it is significant to note that when claimant returned to work for the

respondent she continued to wear her wrist braces while she performed her job activities.

Furthermore, while claimant testified that her condition had improved when she returned

to work for the respondent, her testimony also indicates that she continued to have pain.

Q. And how did you feel once you went back to work in
the kitchen?

A. I was feeling much more better.  And the braces were
helping me to not have as much pain as before.

Q. And did you continue to get better or did your condition
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change?

A. For a while, yes, I was better.  But then it continued
again with the same symptoms.

Although she had additional complaints, claimant testified that she did not return
for 

additional medical treatment until September 2008 because she believed that she was just

going to have to live with her condition.

In short, I find that claimant’s physical problems in 2008 were simply a continuation

of her May 2007 compensable injury.  At the time of her release by Dr. Powell in October

2007 he did note that claimant was no longer having pain in her shoulders.  However, that

was due to the fact that Dr. Powell had provided claimant with cortisone injections in both

of her shoulders.  Dr. Powell’s medical reports do not indicate that claimant was symptom

free with respect to her elbows and wrists, only that her condition was better.  Claimant

testified at the hearing that although her condition had improved at the time she returned

to work for the respondent she had never fully recovered from her May 2007 compensable

injury and after she returned to work her symptoms worsened.  Significantly, even after

claimant returned to work for the respondent following her release by Dr. Powell she

continued to wear the wrist splints in order to perform her job.

In reaching this decision, I am aware that Dr. Powell in a letter dated January 5,

2009 indicated that claimant’s condition in 2008 was an exacerbation of the prior work-

related injury.  However, a physician’s use of the term “exacerbation” or “recurrence” may

or may not be the same as the legal definition of those terms.  A doctor’s use of a

particular term is not controlling, but instead is simply evidence which may be considered

along with the remaining evidence.  In this particular case, I find that the totality of the

evidence indicates that claimant’s continued problems in 2008 were a continuation of her

May 2007 compensable injury.  Even though she had been released by Dr. Powell to

return to work, she still had some symptoms and continued to wear her wrist splints in



9Lombera (F711116/F811291)

order to perform her job.  Furthermore, there are no objective findings indicating that

claimant suffered a new injury while respondent #2 was the compensation carrier.  Absent

objective findings of a new injury, respondent #2 cannot be liable for payment of

compensation benefits.

Accordingly, for the foregoing reasons, I find that claimant has met her burden of

proving by a preponderance of the evidence that she is entitled to additional medical

treatment for her May 2007 compensable injury for which respondent #1 remains liable.

I also find that claimant is entitled to temporary total disability benefits beginning

October 1, 2008 and continuing through a date yet to be determined.   In Dr. Powell’s

latest report dated January 6, 2009, he assesses claimant’s injuries as bilateral shoulder

impingement and bilateral shoulder strain.  These conditions constitute an unscheduled

injury.  For unscheduled injuries, a claimant is entitled to temporary total disability benefits

within their healing period while they suffer a total incapacity to earn wages.  Arkansas

State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).   In this particular case, Dr. Powell in the January 6, 2009 report indicated that

claimant should undergo a functional capacities evaluation.  He also indicated that

claimant should remain off work until that evaluation was completed and once it was

completed claimant could return to work within the guidelines determined during the

evaluation.  Based upon Dr. Powell’s report I find that claimant has remained within her

healing period and that she has continued to suffer a total incapacity to earn wages.

In Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W. 2d 790 (1996) the

Arkansas Supreme Court indicated that a claimant’s healing period had not ended where

their treating physician had ordered a functional capacities evaluation before releasing

them to return to work.  Likewise, in this case, while Dr. Powell has not recommended

additional medical treatment, he has ordered a functional capacities evaluation and has

indicated that claimant should remain off work until that evaluation is completed.  Based
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upon Dr. Powell’s opinion, I find that claimant has met her burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

continues to suffer a total incapacity to earn wages until such time as a functional

capacities evaluation is performed.  Accordingly, claimant is entitled to temporary total

disability benefits beginning October 1, 2008, and continuing through a date yet to be

determined.  Respondent #1 is entitled to a credit for the previously stipulated credit in the

amount of $1,829.64.  In addition, respondent #1 is entitled to a credit for any temporary

total disability benefits paid subsequent to October 1, 2008.  Although respondent #1 is

entitled to a credit, respondent #1 has nevertheless controverted claimant’s entitlement to

temporary total disability benefits beginning October 1, 2008 and continuing through a

date yet to be determined.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable May 2007 injury.

Respondent #1 remains liable for payment of compensation benefits.  This includes

reasonable and necessary medical treatment as well as temporary total disability benefits

beginning October 1, 2008 and continuing through a date yet to be determined.

Respondent #1 is entitled to a credit for overpayment in the amount of $1,829.64 and also

to a credit for temporary total disability benefits paid subsequent to October 1, 2008.

Respondent #1 has controverted claimant’s entitlement to temporary total disability

benefits subsequent to October 1, 2008.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by
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the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The court reporter’s charges for preparing the hearing transcript in this matter

equals the amount of $333.00, which amount is to be split equally between the

respondents with each respondent paying the sum of $166.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


