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Respondent No. 3 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 12, 2009, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on January 14, 2009.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved
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at the present time.  A copy of the Prehearing Order was

made Commission’s Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the

parties either in the Prehearing Order or during the course

of the hearing and are hereby accepted:

1. The Commission has jurisdiction of this

claim.

2. The claimant sustained a compensable

injury to his right knee on February 6,

1997, at which time the employee/

employer/carrier relationship existed.

3. As a result of that injury, he was given

a 9% permanent impairment rating which,

along with all other related medical and

indemnity benefits, was paid.

4. During the course of treatment for the

knee, the claimant sustained a related

lower back injury, was treated and

subsequently released on September 21,

2006, with a 5% whole person impairment

rating.

5. The 5% impairment rating for the back

injury has been paid.  
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6. Knee treatment continued until September

25, 2006, which resulted in a total knee

replacement, subsequent knee revision,

and a 20% impairment rating to the whole

body, for all of which appropriate

benefits have been paid.

7. Dr. Crowell assigned the claimant a 14%

permanent anatomical impairment rating

on November 13, 2008.

8. At the time of the injury on February 6,

1997, the claimant was earning wages of

$274.00 per week, entitling him to

weekly compensation rates of $183.00 for

temporary total disability and $154.00

for permanent partial disability.

9. When the claimant ceased working in

2003, he earned $9.70 per hour.

By agreement of the parties, the issues to be litigated

and resolved at the present time are as following:

Claimant:
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1. Whether the claimant is entitled to

benefits for the 14% permanent

anatomical impairment assigned by Dr.

Bernard Crowell on November 13, 2008.

2. Whether or not claimant’s knee injuries

and subsequent back injury render him

totally and permanent disabled.  If not,

to what extent is he permanently and

partially disabled.

3. Additional temporary total disability

from the date last paid to November 13,

2008.

4. End of healing period.

5. Compensation rate.  (Raised in post-

hearing brief)

Respondents No. 1:

1. Extent of claimant’s disability and impairment.

2. Liability of the Second Injury Fund.

Respondent No. 2:

1. Extent of permanent disability.

2. Second Injury Fund liability.

The record consists of the March 12, 2009 hearing

transcript and the exhibits contained therein.  In addition,
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I have “blue-backed” to designate as part of the record

(1) the claimant’s post-hearing brief filed on April 16,

2009, (2) Respondent No. 3's letter filed on April 24, 2009,

(3) Respondent No. 2's brief filed on April 27, 2009,

(4) Respondent No. 1's brief and payout summary filed on

May 18, 2009, and (5) the claimant’s reply brief filed on

May 21, 2009.  

DISCUSSION

The claimant sustained an admittedly compensable right

knee injury on February 6, 1997.  (Comm. Exh. 1 p. 2) During

the course of treatment for the compensable knee injury, the

claimant also sustained a related lower back injury.  (Comm.

Exh. 1 p. 2) At the hearing, the claimant recalled his back

injury occurring in 1999 or 2000.  (T 17)

The claimant underwent multiple arthroscopic knee

surgeries before undergoing a total knee replacement on

September 15, 2004, and a revision surgery on May 18, 2006. 

(C. Exh. 1 p. 37 and 64) Dr. Bowen, who performed the

claimant’s knee replacement and revision surgeries,

indicated that the claimant’s knee was at maximum medical

improvement on September 22, 2006, with a permanent

anatomical impairment from the knee of 50% to the lower

extremity or 20% to the whole person.  (C. Exh. 1 p. 75)  
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With regard to back treatment, Dr. John Ledbetter

performed a series of right lumbar sympathetic blocks at the

L3 level of the claimant’s spine beginning in September of

2001 for right knee pain that Dr. Ledbetter diagnosed as

reflex sympathetic dystrophy.  (C. Exh. 1 p. 15 - 22) Dr.

Dickson performed a series of lumbar epidural steroid

injections as documented on June 5, 2003.  Dr. Dickson

indicated that day that an MRI was negative and that the

claimant was back to square one with back pain and diagnosed

radicular pain.  (C. Exh. 1 p. 23)  Likewise, Dr. Juan Roman

performed at least one lumbar epidural steroid injection for

diagnosed lumbar radiculopathy of the claimant’s right leg

as documented on November 1, 2004.  (C. Exh.1 p. 42)

However, on May 11, 2005, the claimant was under the

care of Dr. Kevin Collins for his back for what Dr. Collins

diagnosed as significant facet arthropathy at the L3-4, L4-5

and L5-S1 levels of his spine on the right.  (C. Exh. 1 p.

45)   Dr. Collins requested an evaluation by Dr. Bernard

Crowell.  Dr. Crowell ordered a lumbar MRI and interpreted

the MRI as indicating mild degenerative changes, a mild disk

bulge at L4-5, facet arthrosis bilaterally at L3-4, L4-5,

and L5-S1, probable epidural lipomatosis, and neuroforaminal

narrowing.  (C. Exh. 1 p. 54) Dr. Crowell indicated on
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November 15, 2005, that an EMG study indicated evidence of

early sensory polyneuropathy, but no evidence of

radiculopathy, myopathy, or plexopathy.  (C. Exh. 1 p. 56)

On September 21, 2006, Dr. Collins assigned the

claimant a 5% impairment for minor impairment and clinical

signs of lumbar injury without radiculopathy.  Dr. Collins

also noted in that report MRI evidence of facet pain.  (C.

Exh. 1 p. 72) 

Dr. Collins in 2008 ordered a CT Myelogram of the

claimant’s lumbosacral spine.  On July 29, 2008, Dr. Crowell

proposed lumbar surgery at the L4-5 and L5-S1 levels of the

claimant’s spine.  (C. Exh. 1 p. 87) However, on November

13, 2008, Dr. Crowell rated the claimant with a 14%

impairment to the whole body due to the claimant’s lower

back, with 7% attributable to moderate to severe un-operated

herniated nucleus pulposus and 7% attributable to

spondylolysis and spondylolisthesis.  (C. Exh. 1 p. 88)  The

claimant had not undergone Dr. Crowell’s proposed surgery at

the time of the hearing held on March 12, 2009.

Respondent No. 1 paid the claimant $29,097 at $183 per

week for periods of temporary total disability for the

claimant’s injuries for periods including August 1, 2000 to

September 4, 2000; September 30, 2001 to October 13, 2001;
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February 4, 2002 to February 17, 2002; and continuously from

December 2, 2003 to October 9, 2006.  The respondents paid

the claimant $13,022 at $153 per week from February 5, 2001

to May 31, 2001; and from October 10, 2006 to January 28,

2008 for permanent impairment.  Respondent No. 1 also paid

$97,448 in medical related payments before April 21, 2009. 

(Comm. Exh. 3 p. 28 - 73) 

Respondent No. 1 denies that the claimant is entitled

to any indemnity benefits in addition to what has already

been paid.

Issue 1: Correct Compensation Rate

In his post-hearing brief, the claimant contends that

his compensation rate should be based on an average weekly

wage of $388 per week since he presented evidence that he

was earning $388 per week when he last worked in 2003. 

(Comm. Exh. 3 p. 9) 

Arkansas Code Annotated Section 11-9-518(a) provides

that compensation shall be computed on the average weekly

wage earned by the employee at the time of the accident.  In

the present case, the accident involving the claimant’s knee

occurred on February 6, 1997, and the parties stipulated

that the claimant’s back problems, which began in 1999 or
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2000, are causally related to the knee injury sustained in

1997.  (Comm. Exh. 1 p. 2) 

The parties have also stipulated that on February 6,

1997, the claimant earned $274 per week, entitling him to a

compensation rate of $183 per week for total disability and

$154 per week for permanent partial disability.  (T 4) I

note from Commission Advisory 2000-1 Revised that the

maximum total disability rate for a 1997 injury is $348 per

week which exceeds the claimant’s calculated disability rate

of $183 per week.  The claimant has failed to present me any

citation to authority or legal theory as to why the plain

language of Arkansas Code Annotated Section 11-9-518(a) is

not controlling under these circumstances.  I find that the

respondents have correctly compensated the claimant at rates

calculated on the claimant’s 1997 average weekly wage,

rather than on his 2003 average weekly wage, as the claimant

contends.

Issue 2.  Additional Temporary Total Disability

Temporary total disability for an unscheduled injury,

such as the claimant’s compensable back injury, is that

period within the healing period in which a claimant suffers

a total incapacity to earn wages.  Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d
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392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and

nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

The claimant’s work related knee injury is considered a

scheduled injury.  See Ark. Code Ann. §11-9-521(a).  For a

scheduled injury, a claimant is entitled to temporary total

disability benefits until the healing period ends or until

the claimant returns to work, whichever occurs first.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2002).

In the present case, Dr. Collins indicated that the

claimant reached maximum medical improvement for his back on

September 21, 2006.  (C. Exh. 1 p. 72) Dr. Bowen indicated

that the claimant reached maximum medical improvement for

knee on September 22, 2006.  (C. Exh. 1 p. 75) I find from

the claimant’s persistent symptoms documented in the medical

reports and his testimony in the record that the permanent

nature of the claimant’s knee and back injuries did not

improve further through the office visits, medication,

diagnostic testing to the back, and back injections which

the claimant received after September 22, 2006.  I therefore
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find that the claimant was as far restored as the permanent

nature of his injuries would permit, and his healing period

ended, as of September 22, 2006.  Consequently, I find that

the claimant has failed to prove that he is entitled to any

additional period of temporary disability compensation

beyond those periods already accepted and paid by the

respondents.

Issue 3:  14% Whole Body Impairment For The Back

The Arkansas Court of Appeals thoroughly discussed the

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment in Excelsior

Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury
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is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported objective and measurable findings,

then the Commission must also consider the credibility of

relevant subjective evidence as well in assessing permanent
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impairment.  Singleton v. Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).

In the present case, Dr. Crowell’s November 13, 2008

report containing a 14% impairment rating states that he

used the Fourth Edition of the Guides, and he cites Table 75

in the Fourth Edition, also commonly cited by the Commission

in assigning impairment ratings to the spine.  I therefore

find that Dr. Crowell’s rating is pursuant to the Guides

adopted by the Full Commission, and that Dr. Crowell’s

rating is not based on complaints of pain, straight leg

raising tests or range of motion tests, consistent with

Commission Rule 099.34.

I also find that Dr. Crowell’s ratings for un-operated

herniated nucleus pulposus and for spondylolysis and

spondylolisthesis are supported by objective and measurable

findings which Dr. Crowell documented from the claimant’s

myelogram and CT performed on June 16, 2008.  (C. Exh. 1 p.

88)

However, I find that the claimant has failed to

establish by a preponderance of the evidence that his 1997

compensable knee injury and/or his related 1999 or 2000 back

injury are the major cause of the impairment rating which

Dr. Crowell assigned for herniated nucleus pulposus,
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spondylolysis and spondylolisthesis observed on diagnostic

tests in 2008, over eleven years after the original injury. 

Neither Dr. Crowell nor any other physician has opined that

the claimant’s compensable injuries are the major cause of

the impairment which Dr. Crowell assigned after a 2008

diagnostic test.  In addition, I note that Dr. Collins

assigned a rating for the claimant’s lower back after an MRI

performed in 2005, and the only rated condition documented

by Dr. Collins was facet arthropathy at L3-4, L4-5 and L5-

S1.  Dr. Crowell also reviewed the 2005 MRI and, as

discussed above, found a mild disk bulge at L4-5, facet

arthrosis, degenerative disk disease, neuroforaminal

narrowing, spondylosis, and probable epidural lipomatosis. 

(C. Exh. 1 p. 54) In light of the findings of Dr. Crowell

and Dr. Collins following the 2005 MRI, the claimant has not

established on this record that his compensable knee and

back injuries are the major cause of his impairment

associated with the new findings of herniated nucleus

pulposus, spondylolysis, and spondylolisthesis on his

subsequent 2008 myelogram and CT.

Issue 4: Permanent Disability and Second Injury 
              Fund Liability

With regard to an injured worker’s scheduled injuries, an

award of permanent disability benefits for a scheduled
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injury is limited to the benefits provided for under Ark.

Code Ann. § 11-9-521 for that scheduled injury, absent a

finding of permanent and total disability.  See, e.g.,

Federal Compress & Warehouse v. Risper, 55 Ark. App. 300,

935 S.W.2d 279 (1996); Anchor Construction v. Rice, 252 Ark.

460, 479 S.W.2d 573 (1972).  Therefore, an injury scheduled

under Ark. Code Ann. § 11-9-521 is payable without regard to

subsequent earning capacity. Consequently, an award for a

scheduled injury cannot be increased by considering wage

loss factors, unless the claimant proves that he is

permanently and totally disabled. See, e.g., Risper, supra,

Rice, supra.

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well
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as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
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payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

The Arkansas Supreme Court indicated the requirements

for Second Injury Fund liability as follows in Mid-State

Construction Company v. Second Injury Fund, 295 Ark. 1, 746

S.W.2d 539 (1988):

It is clear that liability of the Fund comes into
question only after three hurdles have been
overcome.  First, the employee must have suffered
a compensable injury at his present place of
employment.  Second, prior to that injury the
employee must have had a permanent partial
disability or impairment.  Third, the disability
or impairment must have combined with the recent
compensable injury to produce the current
disability status.

In the present case, after considering the claimant’s

age, education, work experience, the nature and extent of

his compensable injuries to the knee and back, and all other

relevant factors, I find that the claimant has established

by a preponderance of the evidence that he is permanently

and totally disabled as a result of his compensable

injuries.  

In this regard I note that the claimant was 56 years

old at the time of the 2009 hearing.  He has only a 10th

grade education and has a work history of manual or
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unskilled labor.  (T 11) He last worked in 2003 and

thereafter drew either temporary total or permanent partial

disability benefits continuously for over four years from

approximately December 2, 2003 until January 28, 2008.

When the claimant last worked in 2003, he was only

capable of performing light duty, mostly sweeping.  (T

14) After the claimant last worked in 2003, he underwent a

compensable right knee replacement and a compensable

revision surgery in 2004 and 2006, respectively.  (C. Exh. 1

p. 37 and 64)  

The claimant at times uses a cane particularly for

stairs when it is raining.  (T.22) He lies down in the

afternoon two or three hours for his back and knee.  (T. 21)

On July 25, 2008, Dr. Daniels opined that the claimant is

probably precluded from any type of physical activity that

involves mobility and transference.  (C. Exh. 1 p. 186) Dr.

Daniels indicated that the claimant’s physical restrictions

are walking less than eight hours per day, carrying less

than 20 pounds, and sitting up to 8 hours per day, but only

30 minutes at a time.  

The claimant’s relatively advanced age, his limited

education inhibiting any type of retraining, his limited

work experience in manual and unskilled labor causing a lack
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of transferrable job skills, his work limitations regarding

mobility and transference and the two to three hours of rest

he requires each day to cope with the condition of his knee

and back persuade me that the claimant is incapable of

earning any meaningful wage and is therefore permanently and

totally disabled.

On two related issues, I find that the claimant’s

compensable injury is the major cause of his permanent and

total disability, and I also find that the Second Injury

Fund has no liability in this case.  Respondent No. 1 has

noted a number of conditions which Respondent No. 1 contends

combined with the claimant’s compensable knee and back

condition to produce his current disability.  The claimant’s

other medical problems have included: a 1992 back injury,

gout, diabetes, hypertension, congestive heart failure,

stomach ulcer, and colon surgery.  (T 18 - 20)      

However, the claimant’s testimony persuades me of the

following.   His back did not bother him from 1992 to 1997;

and he cannot even recall his 1992 back injury.  (T 26) He

had gout when he went to work for SMI Joist, but the gout

was controlled by medication.  (T 18) He had not contracted

diabetes in August of 2003. (T 18) He had hypertension when

he went to work for SMI Joist, but the hypertension is
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controlled with medication.  (T 18) His congestive heart

failure is controlled with medication.  (T 19) He sees a

physician about once every one and one-half years as follow

up to his colon surgery.  (T 20)  

Under these circumstances, the record indicates that

the claimant did not have any impairment or disability as a

result of his other medical conditions which pre-existed his

compensable 1997 injury, and which might form the basis for

possible Second Injury Fund liability under Arkansas Code

Annotated Section 11-9-525(b)(3).  I therefore find that the

Second Injury Fund has no liability for the permanent

disability benefits at issue in this claim.  

     I also find that the claimant’s compensable 1997 knee

injury and the compensable back injury that he sustained in

1999 or 2000 as a result of his compensable knee injury are

the major cause of the claimant’s permanent and total

disability.  Respondent No. 1 contends that there is no

evidence that the claimant’s compensable injury is the major

cause of his disability.  Respondent No. 1 notes Dr.

Daniels’ comment that the claimant has numerous medical

problems that contribute to his disability.   (Comm. Exh. 3

p. 23)
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However, as discussed above, the claimant’s testimony

persuades me that his gout, diabetes, and hypertension are

controlled by medication.  The hearing record does not

indicate that the claimant was missing work, or had been

given permanent work restrictions causing disability for his

gout, diabetes, hypertension, congestive heart failure,

stomach ulcer or colon surgery either before or after the

1997 injury.  Moreover, Dr. Daniels’ comments cited by the

respondents about the claimant’s numerous medical problems

contributing to his disability specifically states that Dr.

Daniels was referring to disability unrelated to work.  (C.

Exh. 1 p. 86) On the other hand, the Arkansas Workers’

Compensation Law deals specifically with disability related

to work. Under our law, disability is defined as the

incapacity because of compensable injury to earn, in the

same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.  Ark.

Code Ann. § 11-9-102(8). 

I also do not find persuasive Respondent No. 1's

alternative argument that the claimant’s back conditions

diagnosed by Dr. Crowell in 2008, rather than his

compensable knee injury and compensable back injury, are the

major cause of his permanent and total disability. 
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Respondent No. 1's brief argues that there is no indication

that the claimant continued to have problems with his knee

or back between September 2006 and November 2008.  (Comm.

Exh. 1 p. 23) I note in this regard that neither party

presented into evidence any clinic notes from physicians for

the period after November 20, 2006, until March 18, 2008. 

(C. Exh. 1 p. 76 - 78) However, Respondent No. 1's payout

document and Claimant’s Exhibit 1 indicate that the claimant

presented on the following service dates between September

2006 and November 2009:

November 20, 2006   Dr. Scott Bowen (C. Exh. 1 p. 76)
March 27, 2007      Martin Bowen Hefley(Comm. Exh. 1 
                                              p. 71)
August 7-31, 2007   Ouachita Cnty. Med. Center (Comm. 
                                       Exh. 3 p. 72)
March 18, 2008      Martin Bowen Hefley (Comm. Exh 3 
                                               p. 73)
May 5, 2008         Dr. Collins (C. Exh. 1 p. 80)
June 12, 2008       Dr. Collins (C. Exh. 1 p. 81)
June 16, 2008       Dr. Chisolm (C. Exh. 1 p. 82)
July 14, 2008       Dr. Collins (C. Exh. 1 p. 85)
July 29, 2008       Dr. Crowell (C. Exh. 1 p. 87)

     Respondent No. 1 also argues that there is no

indication in the record that the claimant was precluded

from working when he received his impairment ratings in

2006.  (Comm. Exh. 1 p. 22) However, I note that when Dr.

Bowen saw the claimant on September 22, 2006, and planned a

follow-up in eight months, Dr. Bowen indicated that the

claimant should remain off work until the next appointment
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because he was disabled.  (C. Exh. 1 p. 73-74)  Dr. Daniels

later opined on July 25, 2008, that the claimant is

precluded from any type of job activity that involves

mobility and transference and noted that the claimant is not

trained for a non-mobile job.  (C. Exh. 1 p. 86) The

claimant testified at the hearing held on March 12, 2009,

that he last worked in 2003.  (T 14) The claimant testified

that he was performing only light duty when he had to quit

working in 2003.  (T 14) I find on this record that the

claimant has established by a preponderance of the evidence

that he remained totally disabled from his compensable knee

and back injury when he reached maximum medical improvement

for his compensable injuries in September of 2006. 

While the back conditions identified by myelogram and

CT in 2008, for which Dr. Crowell assigned a 14% whole body

impairment rating, may be disabling as well, on this record

I find that the claimant has established that his

compensable knee and back injury, causing a 20% whole body

impairment and a 5% whole body impairment, respectively, are

the major cause of his permanent and total disability.  I

reach this conclusion (1) because the numerical impairments

for the claimant’s work injury (25%) exceed the numerical

impairments (14%) assigned for the claimant’s 2008 back
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conditions, (2) because I conclude that the claimant was

already permanently and totally disabled from his

compensable knee and back injury before his additional back

problems were identified in 2008, and (3) because there is

no evidence in the record that persuades me that the back

abnormalities identified in 2008 cause the claimant a

greater incapacity from working than the permanent and total

incapacity he already experienced from his compensable

injuries before the new back abnormalities were identified

in 2008.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction of this

claim.

2. The claimant sustained a compensable

injury to his right knee on February 6,

1997, at which time the employee/

employer/carrier relationship existed.

3. As a result of that injury, he was given

a 9% permanent impairment rating which,

along with all other related medical and

indemnity benefits, was paid.

4. During the course of treatment for the

knee, the claimant sustained a related
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lower back injury, was treated and

subsequently released on September 21,

2006, with a 5% whole person impairment

rating.

5. The 5% impairment rating for the back

injury has been paid.

6. Knee treatment continued until September

25, 2006, which resulted in a total knee

replacement, subsequent knee revision,

and a 20% impairment rating to the whole

body, for all of which appropriate

benefits have been paid.

7. Dr. Crowell assigned the claimant a 14%

permanent anatomical impairment rating

on November 13, 2008.

8. At the time of the injury on February 6,

1997, the claimant was earning wages of

$274.00 per week, entitling him to

weekly compensation rates of $183.00 for

temporary total disability and $154.00

for permanent partial disability.

9. When the claimant ceased working in

2003, he earned $9.70 per hour.
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10. Pursuant to Arkansas Code Annotated

Section 11-9-518(a), Respondent No. 1

properly calculated the claimant’s

compensation rates based on his average

weekly wage of $388.00 per week when he

sustained his compensable injury on

February 6, 1997.

11. The preponderance of the evidence

establishes that the claimant’s healing

period ended on September 22, 2006.  The

claimant has therefore failed to

establish that he is entitled to any

period of temporary disability

compensation beyond that date.

12. The claimant has failed to establish by

a preponderance of the evidence that he

is entitled to compensation for the 14%

impairment rating assigned by

Dr. Crowell on November 13, 2008. 

Specifically, the claimant has failed to

establish by a preponderance of the

evidence that his compensable injuries
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are the major cause of the 14%

impairment assigned by Dr. Crowell.

13. The claimant has established by a

preponderance of the evidence each of

the requirements necessary to establish

that he is entitled to benefits for

permanent and total disability as a

result of his compensable knee injury

and compensable low back injury

beginning when his healing period ended

on September 23, 2006.  Respondent No. 1

and the Death and Permanent Total

Disability Trust Fund, not the Second

Injury Fund, are liable for the

claimant’s permanent and total

disability.

AWARD

Respondent No. 1 and Respondent No. 3 are directed to

pay benefits in accordance with the findings set forth

herein.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the

legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809, and Couch v. First State Bank of Newport, 49 Ark. App.
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102, 898 S.W.2d 57 (1995), and Burlington Industries, et al

v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998); reversed

on other grounds 336 Ark. 515, 988 S.W.2d 3 (1999).

Since the claimant’s injury occurred before July 1,

2001, the claimant’s attorney’s fee is determined by the

provisions of Ark. Code Ann. § 11-9-715 as it existed before

the amendments of Act 1281 of 2001.  After considering the

factors listed in Ark. Code Ann. § 11-9-715(a)(4)(Repl.

1996), I find that the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on all benefits awarded

herein, one-half of which is to be paid by the claimant and

one-half to be paid by Respondent No. 1 in accordance with

Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002).        

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


