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STATEMENT OF THE CASE

On September 16, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 1, 2009, and an

amended pre-hearing order was filed on August 5, 2009.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his left humerus and cervical

spine on February 28, 2005.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to the maximum compensation rate.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to additional medical treatment in the form of surgery as

recommended by Dr. Blankenship.

The claimant contends he is entitled to additional medical treatment in the form of

surgery as recommended by Dr. Blankenship. 

The respondents contend they have paid all benefits to which the claimant is

entitled based on the present medical evidence.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 1, 2009, and contained in an amended pre-hearing order filed August

5, 2009, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment; specifically, claimant is entitled to surgery

as recommended by Dr. Blankenship.   

FACTUAL BACKGROUND

The claimant is a 60-year-old college graduate who worked for the respondent as

a teacher.  The parties have stipulated that claimant suffered compensable injuries to his

left humerus and cervical spine when he slipped and fell on an icy ramp and landed on his

neck and shoulder on February 28, 2005.  

Following that injury the claimant initially received medical treatment on March 7,

2005 from Max Beasley, a nurse practitioner, who diagnosed claimant’s condition as a
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contusion of the left shoulder.  Beasley prescribed claimant medication and exercises for

the cervical spine and left shoulder.  He also released the claimant to return to work with

restrictions.  

When claimant’s condition did not improve  Beasley ordered an MRI scan of the left

shoulder which revealed a greater tuberosity fracture of the left humerus.  Based upon that

finding Beasley ordered claimant to undergo physical therapy.  Following claimant’s

physical therapy he returned to Beasley on October 11, 2005 indicating that his shoulder

had stabilized with minimal discomfort but with complaints of pain in the left side of his

neck radiating down into the left shoulder.  Beasley was unsure as to the cause of the pain

in claimant’s neck and referred claimant to Dr. Moffitt.  Dr. Moffitt ordered an MRI scan of

the cervical spine and that scan was read as showing a herniated disc at the C5-6 and C-7

levels.  

Following the MRI scan claimant returned to Dr. Moffitt on December 2, 2005.  Dr.

Moffitt’s medical report of that date states that claimant indicated that he would prefer to

treat his condition with observation at that time.  As a result Dr. Moffitt released claimant

to return to work with restrictions but noted that he would see the claimant again in the

future with possible treatment to include medication, physical therapy, work restrictions,

and surgery.

Claimant was next evaluated by Dr. Moffitt on March 9, 2006, at which time claimant

indicated that he was suffering from intermittent pain.  He also indicated that he was taking

Ibuprofen to control his pain.  Dr. Moffitt indicated that he would continue to see claimant

on an as-needed basis.  On November 8, 2006, claimant was evaluated by Dr. Berestnev,

Dr. Moffitt’s partner.  Because claimant was still having pain in his neck Dr. Berestnev

ordered another MRI scan of the claimant’s cervical spine and prescribed medication.

An MRI scan of claimant’s cervical spine on November 15, 2006 was read as

revealing a herniated disc at the C5-6 level on the left and bilaterally at the C6-7 level.
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Following the MRI scan claimant returned to Dr. Berestnev on November 20, 2006, and

indicated that he still wished to proceed with conservative treatment.  When claimant was

evaluated by Dr. Berestnev on December 5, 2006, he was complaining of numbness in

both of his hands and as a result Dr. Berestnev ordered an NCV test.  The NCV testing

was consistent with carpal tunnel syndrome and Dr. Berestnev indicated that it was not

related to either the claimant’s shoulder or neck injury.  

On July 23, 2007, claimant was evaluated by Dr. Kyle, neurosurgeon.  Dr. Kyle

indicated that he had reviewed the claimant’s MRI scans and determined that claimant had

chronic herniated discs at the C5-6 and C6-7 levels.  He indicated that he would not

recommend any surgery on the claimant’s neck unless carpal tunnel surgery did not

improve the numbness in his hands.  

At some point claimant was also evaluated by Dr. Cannon for consideration of

epidural steroid injections.  Dr. Cannon eventually referred claimant to Dr. Blankenship

who first evaluated the claimant on September 16, 2008.  Dr. Blankenship indicated that

an MRI scan of September 4, 2008 demonstrated a large C5-6 calcified disc herniation as

well as a broad-based disc bulging calcification at C6-7.  Dr. Blankenship went on to state

that it was his belief that these disc protrusions had calcified during the three years since

claimant’s original compensable injury.  He stated that in his opinion the claimant’s need

for treatment of his neck was directly related to the fall based upon the clinical history

provided as well as the radiographs and MRI scans.  Dr. Blankenship recommended that

claimant undergo a short period of conservative treatment consisting of medication and

physical therapy before considering surgery.

In a report dated October 23, 2008, Dr. Blankenship noted that physical therapy had

not improved claimant’s condition; therefore, he recommended that claimant undergo

surgical intervention.  

Following Dr. Blankenship’s recommendation of surgery, respondent had claimant
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evaluated by Dr. Fielding, a neurosurgeon in Tulsa, who has opined that claimant is not

in need of surgery for his compensable injury, but rather indicates that claimant has

reached maximum medical improvement.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable injury; specifically, the surgery recommended by Dr.

Blankenship.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable injury.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either party, I

find that claimant has met his burden of proof.

As previously noted, Dr. Blankenship has recommended that claimant undergo

surgery at the C5-6 and C6-7 levels.  In his report of September 16, 2008, Dr. Blankenship

stated his opinion with respect to the cause of claimant’s need for this surgical treatment:

Since this has been three years, certainly the disk
protrusions that appear to have calcified are certainly
well within the time frame.  It is my opinion that his
current need for treatment with neck is directly related
to his fall and injury based on the clinical history
provided and the radiographs and MRI that I have
reviewed.

Subsequently, on September 3, 2009, Dr. Blankenship completed a form indicating

that in his opinion the claimant suffered a work-related injury which was the major cause

of his need for medical treatment and any resulting disability.

In contrast to the opinion of Dr. Blankenship is the opinion of Dr. Fielding.  Dr.

Fielding is a neurosurgeon in Tulsa who examined the claimant at respondent’s request
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on June 3, 2009.  Based upon his review of the claimant’s x-rays as well as the most

recent MRI scan of the cervical spine dated September 3, 2008, it was Dr. Fielding’s

opinion that claimant has osteophyte complexes or chronic longstanding bone spurs at C5-

6 and C6-7, not herniated discs which have calcified.  It was Dr. Fielding’s opinion that

claimant’s condition is degenerative in nature, not traumatic.  The parties took the

deposition of Dr. Fielding and he stated that he does not believe that a herniated disc

existed at the time of claimant’s first MRI scan in 2005, but instead believes that any

findings are chronic disc osteophytes which are also present on the most recent MRI scan.

After reviewing the evidence in this case, I find that the opinion of Dr. Blankenship

is credible and entitled to greater weight than that of Dr. Fielding.  First, Dr. Blankenship

has evaluated the claimant on two occasions as opposed to the one-time evaluation by Dr.

Fielding.  Furthermore, Dr. Fielding has indicated that he does not believe that the

claimant suffered from herniated discs but rather simply suffered from chronic longstanding

bone spurs which are degenerative in nature, not traumatic.  Dr. Fielding’s opinion

regarding these findings is contrary to the other physicians in this case.  The original MRI

scan was ordered by Dr. Moffett and read by Dr. Riner on October 28, 2005.  Dr. Riner

read the MRI scan as showing herniated discs at the C5-6 and C6-7 levels.  Notably, Dr.

Fielding has not reviewed the MRI scan itself from October 28, 2005, but has merely read

the report written by Dr. Riner.

Claimant subsequently underwent a second MRI scan which was ordered by Dr.

Berestnev in November 2006.  That MRI scan was also read as showing herniated discs

at the C5-6 and C6-7 levels.

Claimant was also evaluated by Dr. Kyle, a neurosurgeon, on July 23, 2007.  His

report of that date indicates that he had reviewed the claimant’s MRI scans and

determined that claimant suffered from chronic herniated discs at the C5-6 and C6-7

levels.  Finally, Dr. Blankenship has reviewed the MRI scans and has opined that claimant
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suffered from disc herniations at C5-6 and C6-7 which have calcified in the time period

between his compensable injury and his most recent MRI scan.  Thus, Dr. Fielding’s

opinion that claimant did not suffer from a herniated disc is contrary to the opinion of two

physicians who read MRI scans as well as two other neurosurgeons.  Furthermore, Dr.

Fielding’s opinion even contradicts the diagnosis of both Drs. Moffitt and Berestnev,

physicians chosen by the respondent for treatment of claimant’s compensable injury.

Finally, I believe it is important to note that Dr. Fielding indicated that he had not

reviewed the claimant’s 2005 MRI scan and he testified that he could not specifically say

whether or not the calcification is from a three year old herniated disc or not.

Based upon the foregoing evidence, I find that the opinion of Dr. Blankenship is

entitled to greater weight than that of Dr. Fielding.  

Based upon Dr. Blankenship’s opinion which I find to be credible and entitled to

great weight, I find that claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his compensable injury.

This specifically includes surgery which Dr. Blankenship has recommended.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury; specifically,
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claimant is entitled to surgery as recommended by Dr. Blankenship.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $414.50.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


