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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F808197

TIMOTHY E. LEE, EMPLOYEE CLAIMANT

A to Z CLEANERS & JANITORIAL,
UNINSURED EMPLOYER                                     RESPONDENT

                  OPINION FILED MARCH 20, 2009

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on February 4, 2009, in Batesville, Independence County,
Arkansas.

The claimant appeared pro se.   

The respondent appeared pro se by way of its owner, Mr. Charles
King.   

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on February 4,

2009, in Batesville, Arkansas.  A Prehearing Order was entered in

this case on December 22, 2008.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the prehearing conference or at the time of the

hearing, these are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  Mr. King will bring the claimant’s wage records for

2008. 



2

3.  The claimant’s average weekly wage at the time of 

his alleged injury was $81. 85.  His compensation rate is

$$55.00.

  4.  The claim has been controverted in its entirety.   

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Whether the claimant was an employee or independent

contractor. 

2. Compensability of the claimant’s alleged right wrist

injury.

3.  Medical treatment.

4. Temporary total disability benefits from July 24, 2008

until September 24, 2008.

     The claimant contends that he sustained a compensable injury

and is entitled to associated benefits.  

     The respondent contends that the claimant was not an

employee of the respondent/employer and not entitled to any

temporary total disability benefits after his heart attack on

September 11, 2008.      

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of December 22, 2008, the

claimant’s Response to the Prehearing Questionnaire, and the 

respondent’s Response to the Prehearing Questionnaire, as these

have all been marked as Commission’s Exhibit No. 1.  Respondent’s
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letter of May 29, 2008 from the Department of Finance and

Administration, has proffered but not admitted into evidence, as

it has been blue-backed and marked as Commission’s Exhibit No. 2. 

The claimant’s Non-Medical Packet was marked as Claimant’s

Exhibit No. 1.  The claimant’s Medical Packet was marked as

Claimant’s Exhibit No. 2.  The Wage Records were marked as

Respondent’s Exhibit No. 1. 

     The following witnesses testified at the hearing: Linda

Dayberry, the claimant, and Charles King.

                          DISCUSSION

     Linda Dayberry gave testimony during the hearing.  She

agreed that it varies with respect to the number of employees

that Mr. King has at any given time.  According to Ms. Dayberry,

it varies on the days of dry cleaning and janitorial service, as

on a regular day she would be the only one working, and on dry

cleaning days there were usually four people working.  

     On cross examination, Ms. Dayberry admitted that since she

started working for Mr. King, she has never attempted to draw

unemployment benefits. 

     Upon being questioned by the Commission, Ms. Dayberry

admitted that she was not employed by A to Z Cleaners and

Janitorial on July 23, 2008.  However, according to Ms. Dayberry,

she worked one day, on May 30, 2008, training a young lady to do

her job.  According to Ms. Dayberry, she previously did pressing,
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ironing, laundry, and ran the counter.  She also testified

essentially that Mr. King worked for the cleaners, doing dry

cleaning and pressed pants and things of that nature.    

     The claimant, also gave testimony during the hearing.  He

was forty-four years old at the time of the hearing.  He

testified that within the last ten years, he has worked for Mr.

King, mainly doing dry cleaning, carpet cleaning, and floor

stripping.  The claimant gave the following description of his

injury:

A. Me and Mr. King were going to strip a floor for
Mountain View Water Treatment Plant.  And we were
unloading equipment out of his van.  And I was inside
of his van, and he was outside.  And we were unloading
the stripping machine.  And at that time I got pulled
forward over the machine and hit the palm of my hand
and crushed the bones in this arm.

Q. And which hand is this?

A. It is my right hand.  My right wrist and arm.
  

Q. And Mr. King was a witness to this?

A. Yes.

     The claimant admitted that Mr. King transported him to the

hospital.  According to the claimant,  he underwent surgery to

his hand with Dr. Charles Varela on July 24 (2008).  The claimant

admitted that no doctor ever restricted him from working. 

However, he testified that he was unable to work because he had

no use of his arm, which was cast up and in a splint.  According

to the claimant, if he did anything, he had to use his left hand
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and he is right-handed.  He specifically testified that he was

unable to work for eight weeks due to his injury.

     He denied having provided any of his work tools.  According

to the claimant, all of the work tools were provided by Mr. King. 

The claimant testified that he was paid by the hour, $7.00 per

hour.  The claimant testified that the two businesses, the

cleaners and the janitorial service, operated together.  He

testified that he received all of his paychecks from  A to Z

Cleaners and Janitorial, which were signed by Mr. King.

      On cross examination, the claimant agreed that probably one

week after his surgery, was his first day of work at the American

Legion.  The claimant explained that this is a non-profit

corporation wherein he helped out in the kitchen, and was paid    

$20.00, in cash.

      Upon being questioned by the Commission, the claimant

admitted that between July 24, 2008 and September 24, 2008, he

worked for Amvets and the American Legion.  According to the

claimant, he was paid $50.00 for the two nights that he worked at

Amvets, helping out in the kitchen.  He also admitted to having

worked at American Legion for two nights a week since his

compensable injury.  According to the claimant, he began working

for them a week after his injury.  As of the date of the hearing,

the claimant was working for American Legion.  According to the

claimant, he does kitchen duties, cooking fries and chicken



6

patties for them.  The claimant admitted that he receives $40.00

a week from them.  With respect to his employment subsequent to

his work incident, the claimant testified:

Q. No, but you were never -- between July 24th and
September 24th, you were never off work for a total of
two weeks?

A. Right.

Q. You have continued to work for someone, is that
correct?

A. Yes, yes.

     Charles King, the owner of A to Z Cleaners and Janitorial,

also gave testimony during the hearing.  According to Mr. King,

at the time of the claimant’s injury, he operated the companies

separately.  However, he specifically testified:

A. Yes.  At that time they were two separate
companies, Your Honor.

  
Q. And checks were written on which company for Mr.
Lee?

A. Both accounts were funneled through the same
checking account.

Q. So they’re basically doing business as one
company?  Is that correct, sir?

A. No, they did business as two separate companies. 
But for bookkeeping purposes everything was kept
together.  And my bookkeeping shows how much is made in
dry cleaning and how much is made janitorial.  So they
are kept separate that way, Your Honor.

  
     Mr. King testified that the two entities as far as buildings

are conducted separately.  He essentially testified that the

janitorial business is operated out of his work-van and the dry
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cleaning is done in a separate building.  Mr. King further

testified that the claimant was employed by A to Z Janitorial. 

However, he admitted that the claimant performed services for the

dry cleaners to get extra hours so he could have extra money.  

    With respect to the claimant’s employment for 2008, Mr. King

testified:

Q. So for the year or tax year of 2008 he worked both
for the janitorial and the dry cleaning business?

A. He helped out at the dry cleaners, yes.

Q. And I believe you’ve given me a copy of his wage
records.  Do you know at which point in time he worked
for the dry cleaning business and at what point he
worked for the –

 
A. It was a combination of both.  I wouldn’t be able
to tell.

  
Q. These businesses, are they incorporated?

A. No, they are not.

Q. Who is the owner, or who was the owner of the
business as of July 23rd, 2008, the janitorial
business?

A. The janitorial business I have always been the
owner.

Q. And on July 23rd the dry cleaning business, who
was the owner?

A. I was the owner through default because my wife
passed away.  She was the original owner.

 
Q. So you were the sole owner?

A. Yes.

     Mr. King admitted that neither of the two businesses is
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incorporated.  He testified that he has owned the janitorial

business some twenty-two years.  According to Mr. King, this

entity performs essentially regular janitorial work, which

entails cleaning carpet, floors, and ceiling.  With respect to

the cleaners, he testified that this entity does dry cleaning and

laundry business.  He testified that he has owned this business

since the death of his wife, which was on October 6, 2007.  

    He testified that on July 23, 2008, he had one full-time

employee for the dry cleaners, Carol Cary and one contract

laborer, the claimant for A to Z Janitorial.  Although he denied

that he received payment from the business, he gave the following

testimony:

Q. Do you take out household expenses?

A. Yes, Your Honor.  I do.

Q. So basically for both businesses you did.  So you
were in essence paid?

A. Yes.

Q. How much for the year of 2008 did you receive from
the janitorial business?

A. I haven’t had my taxes done yet.  I couldn’t –
 

Q. But you did receive pay?

A. Yes.
  

Q. From that business?  And you performed services
for that business?

A. Yes.

Q. And on the date of July 23rd you performed
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services for that business?

A. Janitorial, yes.

Q. And what about the dry cleaning business?

A. The dry cleaning business I’m generally there two
days a week.  And that’s Tuesday and Thursday.  And Mr.
Lee stated that he run a hot head press.  And since his
accident there hasn’t been anyone run that hot head
press other than myself.  I run the pant press and the
hot head press myself.  

     Mr. King testified:

Q. When you file taxes, do you file this as one
business, your federal and your state taxes?

A. It is filed as A to Z Dry Cleaning and Janitorial
as one business.  

    With respect to the claimant’s injury, Mr. King gave the

following testimony:

A. We pulled up to the Mountain View Water
Department, and we was unloading the piece of
equipment; its’ heavy.  I was outside with most of the
weight.  And he was standing in the van lowering the,
raising it out and lowering the handle down.  And he
come out over the top of the machine.

  
Q. And what did he, what was his response?

A. He broke his arm.  You could tell it was broke. 
It was bent.  And I moved the equipment out of the way
and took him to the hospital.

Q. So you don’t then assert that he did not sustain
an injury while performing those services?

A. No.  I did not dispute that one bit.
  

Q. As far as the medical treatment, where did you
take him, which hospital?

A. Stone County Medical.
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Q. And did he ever attempt to return to work after
the incident?

A. No, he didn’t.
  

Q. Had he, would you have had any -- would there have
been a job within your company for him?

A. Yes, there would’ve been.

Q. What could he have done?

A. There’s numerous things he could have done even if
it was just make up hangers.  I could’ve had the work
for him that fulfilled his light duty.  But I tried to
call him on three occasions and never received a return
phone call.  I left messages on his answering machine
three times.  And he never returned a call.

     He admitted that the claimant was paid by the hour. 

Mr. King asserted that he only works at the dry cleaners when

they are pressing, but he admitted that he handles the

bookkeeping, administrative duties and gets all of the dry

cleaning substances.  Mr. King testified:

Q. And then you are paid some of your household
expenses out of the account?

A. Yes.  That’s the only income I have.  I haven’t
found any other way to live yet.

 
Q. For 2008 any -- how many people did you employ for
2008 for the dry cleaning business?

A. One, Carol Cary.

Q. No contract labor or however you term it other
than her?

A. Generally there wasn’t over three at any one time
other than myself.

Q. On the date of July 23rd, 2008, how many people
did you employ including Mr. Lee, be it contract labor
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or however you term it.  How many people worked for you
on that day, July 23rd, 2008?

A. It would have been Carol Cary.  That was a Friday. 
She would have been employed that day, and Tim Lee, and
myself was there.

Q. And those are the only people?

A. That day, yes, Your Honor.  

     A Form AR-C was signed by the claimant on August 13, 2008,

wherein he states that he broke both bones in his arm on July 23,

2008, when he fell from the van unloading equipment.

     X-rays dated July 24, 2008, of the right forearm demonstrate

the following:

Two views of right forearm demonstrate a distal radial  
comminuted fracture the patient?s medial radial
component continues to articulate with the carpal
bones.  There is a  small chip fracture of the distal
ulna making this a Colles fracture.  The carpal bones
are intact.

  
     The claimant was seen at Stone County Hospital on September

11, 2008, due to symptoms unrelated to his work incident of July

23, 2008, namely, chest discomfort.       

                          ADJUDICATION

A. Jurisdiction

     In the instant matter, the respondent contends that the

claimant was an independent contractor, and not an employee of A

to Z Cleaners and Janitorial.      

The determination of whether, at the time of an injury, an

individual was an independent contractor or an employee depends

on the facts of the case. Franklin v. Arkansas Kraft, Inc., 5
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Ark. App. 264, 635 S.W.2d 286 (1982).  The resolution of whether

an individual is an independent contractor or an employee

requires an analysis of the factors related to the employer’s

right to control and of factors related to the relationship of

the work to the asserted employer’s business.  In making a

determination, the Commission must look at the factors outlined

in D. B. Griffen Warehouse, Inc. v. Sanders, 336 Ark. 456, 986

S.W.2d 836 (1999) citing §220 of the Restatement (Second) of

Agency: 

1. the extent of control which, by the
agreement, the master may exercise over the
details of the work;

2. whether or not the one employed is engaged in
a distinct occupation or business;

3. the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or
by a specialist without supervision;

4. the skill required in the particular
occupation;

5. whether the employer or the workman supplies
the instrumentalities, tools, and the place
of work for the person doing the work;

6. the length of time for which the person is
employed;

7. the method of payment, whether by the time or
by the job;

8. whether or not the work is a part of the
regular business of the employer;

9. whether or not the parties believe they are
creating the relation of master and servant;
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and

10. whether the principal is or is not in
business.

     The claimant has proven by a preponderance of the evidence

that he was an employee of A-Z Cleaners and Janitorial, rather

than an independent contractor.  The facts establishing this

finding are that the claimant performed unskilled labor; that the

claimant was paid by the hour; no evidence has been presented to

support a finding that the claimant worked for anyone else during

this period of time; that the employer provided all the tools,

materials and equipment needed to perform the work; that the

employer determined what work was to be performed; and that the

work the claimant performed was an integral part of the regular

business of A to Z Cleaners and Janitorial.

     Under such circumstances, I am constrained to find that the

claimant was an employee of A-Z Cleaners & Janitorial rather than

an independent contractor, despite what the parties may have

termed this employment.  

     Next, a determination must be made as to whether A to Z

Cleaners and Janitorial regularly employed the requisite number

of employees so as to be subject to the provisions of the

Arkansas Workers’ Compensation Act.  Under current law, an

injured worker must prove that the employer regularly employed

three or more employees at the time of the injury.  Ark. Code

Ann. § 11-9-102 (11)(A). 
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     In the present matter, the respondent has asserted that its

janitorial service and dry cleaners operated as two separate

entities or businesses.  However, I find that the evidence

presented in this matter establishes that although the respondent

provided two different services, these two entities were managed,

owned and operated by him, so as to constitute one business, A to

Z Cleaners and Janitorial.  Specifically, Mr. King admitted that

for banking purposes, both businesses are drawn under the name of

the one entity, A to Z Cleaners and Janitorial, and funneled

through the same checking account, and he further admitted to

having filed state and federal taxes on the one business, A to Z

Cleaners and Janitorial.  The evidence also demonstrates that the

claimant performed work for both the janitorial service and the

dry cleaners.  Mr. King further admitted that from looking at the

claimant’s wage records, he was unable to determine if the pay

was for job duties performed relating to the janitorial service

or the dry cleaners.  I also think that it is noteworthy that the

name (A to Z Cleaners and Janitorial) under which Mr. King held

the two services out to the general public strongly suggests that

this was one company.  Therefore, under the circumstances of the

instant case, both businesses may be considered in determining

the number of employees of the respondent.                   

     With respect to the number of employees, employed by A to Z

Cleaners and Janitorial.  Here, the respondent-employer admitted
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that at the time of the claimant’s injury it had at least one

employee, Carol Cary.  In addition to this, the evidence

demonstrates that at the time of the claimant’s injury, Mr. King

was an employee of A to Z Cleaners and Janitorial within the

definition of “employee” in Ark. Code § 11-9-102 (9)(A).

Specifically, the evidence establishes that during the relevant

period, Mr. King was the sole owner, and he performed valuable

services for the company on a full-time basis, such as,

bookkeeping, administrative duties, purchasing supplies, and

other general janitorial and dry cleaning tasks.  Mr. King also

admitted that the payment of all his personal expenditures came

solely from the business. (See full discussion above).  

     In light of all of the foregoing, I find that the claimant

has met his burden of proof that the employer regularly employed

three or more employees (Ms. Cary, Mr. King, and the claimant) at

the time of his injury.  As a result, I find that the employer

and employee named in this case are subject to the provisions of

the Arkansas Workers’ Compensation Law as provided by Ark. Code

Ann. §11-9-103.   

B.  Compensability

     The claimant contends that he sustained a compensable injury

to his right wrist, when he fell from the van while unloading

equipment for the respondent-employer, on July 23, 2008.  

     "Compensable injury" means an accidental injury causing 

physical harm to the body, arising out of and in the course of
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employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury. Ark. Code

Ann. § 11-9-102(4) (E)(i).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has established by a preponderance of the

credible evidence each of the elements necessary to establish a

compensable injury to right wrist caused by a specific incident

that occurred on July 23, 2008. 

      In this respect, the claimant gave a credible account of

the incident and his testimony is corroborated by Mr. King who

was with the claimant when the incident occurred.  Here, Mr. King

admitted that after the injury occurred, he transported the

claimant to the hospital for treatment, where the claimant

received emergency medical treatment.  In fact, during the 

hearing, Mr. did not dispute the claimant’s injury.  The claimant

testified that he underwent surgery with Dr. Varela, but was

unable to receive physical therapy treatment due to his inability

to pay for further medical care.  There are objective findings

establishing an injury to the claimant’s right forearm, found in

the X-ray of July 24, 2008, namely, “Colles fracture.”  

    Therefore, based on all of the foregoing, I find that the
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claimant has met his burden of proving by a preponderance of the

evidence that he sustained a compensable injury to his right

wrist/arm, on July 23, 2008, during and in the course of his

employment with the respondent-employer. 

C. Medical Benefits

      An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact to be determined by the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

    In the instant matter, I find that all the medical treatment

specifically documented in the February 4, 2009 hearing

transcript for the claimant’s right wrist/arm is reasonably 

necessary in connection with the injury received by the claimant. 

D.  Temporary Total Disability Compensation 

     The claimant contends that he is entitled to temporary total

disability compensation from July 24, 2008 until September 24,

2008.  

     The claimant's compensable injury was a scheduled injury

pursuant to Ark. Code Ann. § 11-9-521.  An employee who has

suffered a scheduled injury is to receive temporary disability

compensation during his healing period or until he returns to
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work. Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001). Compensation to an injured employee shall not

be allowed for the first seven (7) days' disability resulting

from that injury, excluding the day of injury.  Ark. Code Ann. §

11-9-501(a)(1).  

    The claimant testified that he was off work for only a week

after his compensable injury, before returning to work performing

kitchen duties.  Since this time, and through the date of the

hearing, the claimant has continued to work performing kitchen

duties.  The evidence establishes that the claimant was off work

for only seven day, at best.  Therefore, the claimant is

statutorily ineligible to receive temporary total disability

compensation.        

E. Additional Evidence

     In the present matter, the respondent has proffered

additional evidence for consideration in this matter, namely, a

letter dated May 29, 2008, from the Department of Finance and

Administration.   This document has been excluded from evidence

in this matter because it was not submitted pursuant to the

Prehearing Order of December 22, 2008.

     In addition, Ark. Code Annotated § 11-9-705(c)(1) (Repl.

2002) provides that all evidence must be submitted at the initial

hearing on the claim.  In order to submit new evidence, the

moving party must show that the newly discovered evidence is (1)

relevant; (2) is not cumulative; (3) will change the result; and

that (4) the party seeking to introduce the evidence was
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diligent. Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960);

Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982).

     Here, the respondent has not offered any explanation as to

why this evidence was not offered at the time of hearing,

although it existed at the time of the hearing, nor has it

demonstrated that it exercised diligence in presenting the

evidence.  The respondent has also failed to show that this

evidence would change the outcome of the hearing.  Specifically,

this one piece of evidence is not conclusive evidence to

establish that A to Z was operated as two separate businesses.

     Therefore, due to all of the foregoing reasons, I find that

the additional evidence to be inadmissible into evidence in this

matter.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer relationship existed at all   
    relevant times.

3.  The respondent is an uninsured employer.

4.  The claimant earned an average weekly wage of $81.85. 
         His weekly compensation rate is $55.00.

5.  This claim has been controverted in its entirety.

6.  The preponderance of the evidence demonstrates that 
    the claimant was an employee of A to Z Cleaners &   
    Janitorial.  
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7.  The preponderance of the evidence demonstrates that 
    A to Z Cleaners & Janitorial operated as one     
business and regularly employed three or more     
employees at the time of the claimant’s injury.       
8.  The claimant proved by a preponderance of the credible   

         credible evidence that he sustained a compensable injury 
         to his right wrist/arm during and in the course of his   
         employment with the respondent-employer, on July 23,     
         2008.              

9.  The claimant proved by a preponderance of the       
    evidence his entitlement to all the documented      
    medical treatment of record for his compensable

         injury pursuant to Ark. Code Ann. § 11-9-508(a).

    10.  The claimant failed to prove his entitlement to          
         any temporary total disability compensation.

    11.  The additional evidence submitted by the respondent 
         after the hearing is inadmissible. 

    12.  All issues not litigated are reserved under the Act.

                             AWARD

     The respondent is directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in

this Opinion.  

     All other issues not litigated are reserved under the Act.   

     A copy of this Order has been forwarded to the Compliance 

Division for possible sanctions against the employer pursuant to 

Ark. Code Ann. § 11-9-401 and §11-9-406.

     IT IS SO ORDERED.

__________________________
         CHANDRA HICKS

Administrative Law Judge

CH/ml 
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