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Claimant was represented by Mr. Thomas W. Mickel, Attorney at Law, Conway,
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The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 12, 2008, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on August 26, 2008,

and a Prehearing Order was filed on that same date.  A copy of the Prehearing Order

was marked as Commission Exhibit “1” and made a part of the record herein without

objection, subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including March 27, 2007.
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3) The claimant’s compensation rates are $343.00 per week for

temporary total disability and $257.00 per week for permanent

partial disability.

4) Respondents have controverted this claim in its entirety.

5) All issues related to permanency are reserved.

At the full hearing, the parties agreed the sole issue to be determined would be

whether the claimant sustained compensable gradual onset injuries to both knees. 

At the full hearing, the claimant contended that he injured both of his knees, his

right knee worse than his left knee, due to repeatedly crawling in and out of air-locks.

The claimant contended that he had been doing the excessive crawling for five or six

months prior to the onset of symptoms on March 27, 2007, when his knees began to

swell.  The claimant contends that he reported the injury to his employer but that the

employer declined to provide medical care.  The claimant contends he then went to his

own doctor, Dr. Joseph Nida, in Cullen, Louisiana.  The claimant contends he was

taken off work for sporadic periods of time for which temporary total disability is

owed.  The claimant further contends respondents have controverted this claim with

respect to the benefits claimed at present.  The claimant contends he is entitled to the

maximum attorney’s fees on all benefits awarded.  

Respondents contended at the full hearing that the claimant was not injured on

the job.  The respondents contend that there are no objective medical findings, and
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that the claimant does not perform rapid and repetitive movement with his knees and

therefore did not sustain a compensable gradual onset knee injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the claimant and to observe his demeanor, the following findings

of fact and conclusions of law are hereby made in accordance with A.C.A. § 11-9-

704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained compensable gradual onset injuries to

either knee while in the respondents’ employ.

DISCUSSION

The claimant testified that his job duties with the respondent-employer required

him to do a lot of crawling.  The claimant testified that he had worked for the

respondent-employer for approximately four years prior to March 27, 2007, when he

sought medical treatment from Dr. Nida.  The claimant testified that for approximately

three to six months prior to March 27, 2007, his job required more crawling on his
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knees than usual.  The claimant testified that this excessive crawling related to his job

caused his knees to swell.

The claimant testified that in March of 2007, after crawling for several months

his knees started to swell and he reported it to his supervisor, Ms. Marsha Jenkins. 

The claimant testified he also told another supervisor, Martin Anderson; however, he

testified he was provided no treatment through his employer.  After receiving no

treatment through his employer, the claimant testified he went on his own to see Dr.

Nida.

The claimant testified he told Dr. Nida about his excessive crawling at work

and about the problem with both of his knees.  The claimant testified that Dr. Nida

took him off work for a couple of weeks, but that his knees still continued to feel bad. 

The claimant testified that he was referred to an orthopedic, but has not been able to

afford the referral.  The claimant testified that he also treated with a Dr. Bombay who

diagnosed the claimant with rheumatoid arthritis.

The claimant has contended that he sustained compensable gradual onset

injuries to both knees.  To satisfy the definitional requirements for gradual onset

injuries falling under A.C.A. § 11-9-102, an employee must prove by a preponderance

of the evidence that he sustained internal or external damage to the body as a result of

an injury that arose out of and in the course of employment, and the employee must
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establish the compensability of a claim with medical evidence, supported by objective

findings.  In addition to these requirements, if the injury falls under one of the

exceptions enumerated under A.C.A. § 11-9-102, the “resultant condition is

compensable only if the alleged compensable injury is the major cause of the disability

or need for treatment.”  Finally, a claimant must also prove that his injuries were

caused by “rapid repetitive motion.” (A.C.A. § 11-9-102(4)(A)(ii)(a).)

The claimant has failed to meet his burden of proof with regard to a number of

the elements listed above. First, I find that the claimant has failed to show

compensable injuries to either of his knees with medical evidence supported by

objective findings.  In the first report from Dr. Nida dated March 27, 2007, regarding

the injuries the claimant now alleges, Dr. Nida specifically stated, “no knee swelling.” 

(Cl. Ex. 1, pg. 14).  In Dr. Nida’s second report on the claimant’s alleged injuries

dated April 3, 2007, Dr. Nida states again, “no knee swelling.”  (Cl. Ex. 1, pg. 16). 

My review of the medical evidence simply shows that the claimant has failed to prove

any compensable injuries with medical evidence supported by objective findings.

Should it be argued that the claimant’s cyst on one of his knees be an objective

finding regarding his gradual onset knee injury contention, I find that the claimant has

also failed to prove by a preponderance of the evidence that his alleged injuries arose

out of and in the course of his employment.  The claimant testified at the full hearing
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that he was diagnosed with rheumatoid arthritis:

A Well, I was diagnosed with rheumatoid arthritis and a cyst on my

left knee.

Q Who diagnosed you with rheumatoid arthritis?

A Dr. Bombay.

Q Have you had blood tests and stuff?

A Yes.

(T. pg. 23, lines 3-8).

It could be said that any problems the claimant is having with his knees are

related to his rheumatoid arthritis rather than his work activities.  Further, the claimant

testified at the full hearing that he had been off work for several weeks but that his

knees were still swollen at present.  The claimant’s diagnosis of rheumatoid arthritis

and the fact that his knees continue to swell even though he is not working lead this

examiner to find that the claimant has failed to prove by a preponderance of the

evidence that his knee problems arose out of and during the course of his employment.

Consequently, since I have found that the claimant has failed to prove by a

preponderance of the evidence that his knee problems arose out of and in the course of

his employment, it also stands to reason that the claimant has failed to prove by a

preponderance of the evidence that his alleged compensable injuries are the “major

cause” of his disability or need for treatment.  I find that the claimant’s need for
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treatment could just as easily be due to the claimant’s rheumatoid arthritis for which

there has been shown no link to have arisen out of the claimant’s employment. 

Therefore, I find that the claimant has failed to prove the “major cause” element of

compensability with regard to both of his knees.

In order for the claimant to prove a gradual onset knee injury the claimant must

prove that his injuries were caused by “rapid repetitive motion.”  I find that the

claimant’s testimony left serious doubt as to whether his work activity was rapid and

repetitive.  I find that the claimant’s testimony regarding the issue of rapid and

repetitive motion fell short of his burden of proof by a preponderance of the evidence. 

Therefore, I find that the claimant has failed to prove by a preponderance of the

evidence that his injuries were caused by rapid and repetitive motion.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained compensable gradual onset injuries to either knee.  Based on the reasons

outlined herein above, I find that this claim should be and hereby is, respectfully

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


